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Foreword

and expanded resource that reflects the dynamic and evolving landscape of

mergers and acquisitions worldwide. Building on the strong foundation of
previous editions, this volume again brings together a distinguished group of legal
professionals from across the globe to provide a comprehensive, comparative overview of
M&A frameworks in their respective jurisdictions.

We are delighted to present the 2025 edition of the Global M&A Guide, a refreshed

Mergers and acquisitions are inherently complex transactions that demand a deep
understanding of the legal, regulatory, and commercial environments in which they take
place. In today’s interconnected global economy, professionals involved in cross-border
M&A must have access to timely and jurisdiction-specific insights to navigate the intricacies
of international transactions effectively. This guide aims to serve as a strategic compass for
dealmaking.

Each chapter is authored by leading legal experts who generously share their in-depth
knowledge, practical experience, and forward-looking perspectives. Their contributions
span a wide array of key topics—including fundamental principles, foreign investment,
corporate governance, shareholder rights, regulatory approvals, enforceability, and market
trends—offering readers both a solid understanding of core legal principles and guidance
on the latest developments shaping cross-border M&A.

Our contributors, who are all distinguished legal professionals from leading firms across
the globe, have generously shared their jurisdiction-specific knowledge and expertise.
Their insights reflect both recent legal developments and practical experience, offering
valuable guidance on key aspects of M&A transactions. By comparing similarities and
exploring jurisdictional differences, this publication encourages a deeper understanding
of the nuanced legal, commercial, and cultural considerations that impact international
transactions.

We extend our sincere gratitude to all contributing authors for their time, dedication,
and expertise. Their valuable contributions have helped transform this publication into a
practical, insightful, and truly global resource.

We hope that this 2025 edition of the Global M&A Guide proves to be an indispensable
tool in your international M&A activities, supporting well-informed decisions and strategic
execution in an increasingly dynamic and interconnected market

Lara Sezerler
[stanbul, 2025
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

The main legal framework applicable to
companies in Albania is composed of:

e “The Law No. 9901 on Entrepreneurs
and Commercial Companies dated April
14,2008" as amended;

e “The Law No. 9723 on Business
Registration, dated May 3, 2007" as
amended;

Additionally, for listed companies, the
following legal acts are also relevant:

e “The Law No. 62/2020 on Capital
Markets, dated May 14, 2020 “; and

e “The Law No. 10236 on Takeover of
Public Companies, dated February
18,2010 “However, given the
underdevelopment of securities
markets in Albania, the first two legal
acts currently constitute the most
relevant framework in practice.
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2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

The most common type of company used
in Albania is the limited liability company
(shoqgéri me pérgjegjési té kufizuar)
(SHPK). The limited liability company is the
most common vehicle involved private
acquisitions, as it offers limitation of
liability for the shareholders and a flexible
convenient internal governance structure.
The limited liability company is not allowed
to issue securities or trade other debt
instruments to the public.

The second most common type of
company is the joint stock company
(shoqéri aksionare) (SHA), which also offers
limitation of liability for the shareholders,
but requires a more complex internal
governance structure. The joint stock
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company may issue securities and/or trade
other debt instruments to the public.
However, given the underdevelopment of
securities markets in Albania this feature is
not widely used. In practice, a joint stock
company is chosen over a limited liability
company only when a business activity
requires this company type (e.g., banking,
insurance and similarly regulated sectors)
or when this company type is required
based on internal group policies.

Other types of companies available under
Albanian law are the general partnership
(shogéri kolektive) and limited partnership
(shoqéri komandite) (SHK). These company
types are less often chosen, as they do not
offer limitation of liability for the owners (in
a limited partnership, limitation of liability
is offered only for once category of owner).

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

There are no general restrictions provided
by law with respect to the foreign
ownership of companies in Albania.

Under Albanian law, foreign investors are
generally free to invest in Albania without
any investment approval, subject only to
the same regulatory requirements and
sector permits (e.g., banking, insurance and
similarly regulated sectors) applicable to
Albanian investors. Foreign investors are
legally allowed to hold 100% ownership

of local companies and are not required to
partner with the state-owned enterprises or
local enterprises/persons.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

There are no foreign exchange restrictions
or conditions applicable to companies,
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such as restrictions on foreign currency
shareholder loans.

5.

Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

The employment of foreign employees
in companies incorporated in Albania

is generally subject to the issuance of a
labour permit by the competent Albanian
authorities. Simplified procedures apply,
among others, to senior management,
highly skilled workers and transferees
within the company group. Foreign
employees who are citizens of certain
countries (e.g., EU member states, USA
etc.) enjoy special benefits regarding the
issuance of labour permits.

C. Corporate Governance

6.

What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating

to these (e.g., liability of the board
members and managers)?

Limited liability company (mandatory
minimal governance requirements):

General assembly/sole shareholder;
One individual managing director;

No statutory auditor is required, unless
certain business thresholds are met.

Joint stock company (mandatory minimal
governance requirements):

General assembly/sole shareholder;

Supervisory body (Board of Directors
or Supervisory Board minimum 3
(three) members, with a majority of
independent members)

Executive body (Board of Directors
minimum of 3 (three) members, or in
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case of a Supervisory board, at least one
individual managing director);

Mandatory statutory auditor is required.

Members of the management/

supervisory body will generally be liable

to the company (qualified creditors and
shareholders have a derivative claim) if they
fail to:

«  perform their duties established by
law or articles of association in good
faith and in the best interests of the
company as a whole, which includes
the environmental sustainability of its
operations;

+  exercise powers granted to them by law
or articles of association only for the
purposes established therein;

give adequate consideration to matters
to be decided;

- avoid actual and potential conflicts
between personal interests and those
of the company;

« ensure that approval is given where
contracts are concluded in conflict of
interest;

. exercise reasonable care and skill in the
performance of their functions.

Specific shortcomings that may cause a
breach of fiduciary duties (note: some items
do not apply for LLCs) include cases where
the following actions occur contrary to the
law or the articles of association:

« returning contributions to shareholders;

«  paying interests or dividends to
shareholders;

« subscribing, acquiring, accepting as
pledge or withdrawing the company’s
own shares;

- issuing shares prior to full payment of
their par value or a higher issue price;

- distributing the company’s assets;

+ allowing the company to continue
doing business when it should be
foreseen that it will not be able to pay
its debts;

- incase of an increase in capital, issuing
shares contrary to the set purpose or
before they have been paid for;

«making payments to board members or
managing directors;

« granting loans.

7. What are the audit requirements in
corporate entities?

Based on the Law No. 10091, dated March 5,
2009 “On the Legal Audit and Organization
of the Professions of Legal Auditor and
Certified Accountant’, as amended, the
mandatory statutory audit requirements
applies in the following cases:

e toall companies, regardless of
their registration form, that apply
International Financial Reporting
Standards (IFRS);

e toall joint stock companies that apply
the National Accounting Standards
(“NAS”);

e to limited liability companies that apply
NAS, if at the end of the accounting
period of 2 (two) consecutive years,
they exceed two of the following three
indicators:

0 total assets in the statement of financial
position as at the end of the accounting
period equal or exceed ALL 50,000,000
(approx. EUR 464,000;

0 annual turnover from business activities
for the accounting period equals or
exceeds ALL100,000,000 (approx. EUR
930,000;

0 average number of 30 employees
during the accounting period.

"
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D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

Limited liability company: All
shareholders of a limited liability company
shall be the same rights and duties. This
company type does not allow the grant
voting privileges. Voting rights are based
on the shares held in the company.
Shareholders may agree among themselves
on particular voting arrangements, but
this would be a contractual obligation
between shareholders and not part of the
company governance - i.e., a breach of the
shareholders agreement would lead claims
for damage compensation but would not
the invalidate of the voting process.

Joint stock company: joint stock
companies may issue shares of different
classes.

Shares carrying the same rights shall
constitute one class (ordinary shares,
preferential shares, voting shares and
non-voting shares). Ordinary shares
entitle their holders to exercise their rights
in the general meeting and to receive

a proportional share of profits and of
liquidated assets.

Preferential shares entitle their holders to
have a certain amount or percentage of the
par value of their shares paid from profits
prior to ordinary shareholders if a dividend
is declared, priority in the distribution of
liquidated assets, and other rights set by
the statute.

There is a presumption that the preferential
rights established by the articles of
association shall be exhaustive.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?
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Yes, shareholders owning at least 5% (five
percent) (or a lower threshold provided

in the articles of association) have certain
specified statutory rights, as follows (note:
some items do not apply to limited liability
companies):

e Request special investigations
regarding the activity of the company
bodies;

e Start derivative claims for breach of
fiduciary duties by the company bodies;

e Convene the general meeting;

e Insertitems on the agenda of the
general meeting;

e Request special supervisory actions;

e Appoint board members (if provided for
in the articles of association).

The articles of association may provide
additional minority rights.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

Yes, it is possible to impose restrictions
on share transfers under the corporate
documents of a Limited liability company
and of a joint stock company. These
restrictions may include, inter alia, pre-
emption rights, rights of first refusal, and
approval by the general meeting etc.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

Limited liability companies (Article 82 of
the Company Law): the general meeting
has to be convened, if the annual or
interim accounts show or if it is a danger
that the company’s assets will not cover its



liabilities within the next 3 (three) months.
An independent auditor’s report shall be
presented to the general meeting. In these
circumstances, the general meeting may
pass an advisory resolution approving

or condemning the conduct of the
management.

Joint stock companies (Article 136 of

the Company Law): the general meeting
must be convened, if the annual or interim
accounts show or if it is clear that losses
amount to 50% of the basic capital, or

if there is a danger that the company’s
assets will not cover its liabilities within
the next 3 (three) months. An independent
auditor’s report shall be presented to the
general meeting. In these circumstances,
the general meeting may pass an advisory
resolution approving or condemning the
conduct of the management.

Moreover, based on Article 16 of the
Company Law, the individual who

is a company member, shareholder,

or representative of a member or
shareholder, a Managing Director or a
member of the Board of Directors, that
through actions or omissions secures unjust
profits for him/herself, or wilfully causes to
third parties a loss of property, is personally
responsible towards third parties, including
public bodies, to pay with his/her property
for company obligations, when he/she,
amounts others:

e Atatime when he/she knew or must
have known that the company did
not have sufficient capital to meet
commitments to third parties, did
not take the necessary actions within
his/her powers pursuant to the
law to prevent, depending on the
circumstances, the company to proceed
its business and/or to assume new
commitments towards third parties,
including public authorities.

Additionally, Article 15 of the Law No.
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110/2016 on Bankruptcy, provides that, the
debtor has the duty to submit a request for
the initiation of bankruptcy proceedings,
within 60 days from the date on which

the debtor knew or should have known
that debtor has become unable to pay its
creditors. In the case of legal entities, this
obligation belongs to each member of the
governing body; if these representatives
do not submit the request for the initiation
of the bankruptcy procedure, they will

be personally liable to compensate the
creditors for the damages suffered for this
reason. The bankruptcy court may also
impose a sanction on the debtor or any
member of the management body who
does not fulfil the obligation, according to
this article, excluding them from the right
to exercise any activity for a period of 1
(one) to 5 (five) years, depending on the
importance of the violation.

If such a request is not submitted jointly
by all members of the governing body or
all members of the simple company, the
request will be allowed by the bankruptcy
court if the reasons provided for the
initiation of the bankruptcy procedure are
sufficient and convincing. The bankruptcy
court hears the other members of the
governing body and members of the
general partnership who have not joined
the petition before making a decision.

E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

The share transfer is by far the preferred
method to acquire a business, as it:

e generally, requires limited regulatory
approval (i.e., only merger control
clearance, if the relevant turnover
thresholds are met - specific sectors,
such as banking, insurance etc.
may require additional preliminary
clearance);

13
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e s tax efficient (the transactions Value
Added Tax (“VAT") exempt and sellers
would generally only be liable to capital
gains tax on the difference between the
equity and the purchase price);

Asset transfers, while may bring benefits
in terms of carving-out pre-existing
liabilities from the scope of the target,
could require significant efforts in
addition to the regulatory requirements
of a share transfer, such as:

e Requirement of specific governmental
approvals (e.g., to transfer business
licenses/permits);

e Requirement of specific third-party
approvals (e.g., having rights on specific
assets);

e Requirement of registration in specific
public registers (e.g., in case of real
estate);

e Additional employment law
implications for the transfer of the staff.

Moreover, to avoid the application of VAT
on the transaction value, the scope of

the deal must include the transfer of the
enterprise as whole; the exception from VAT
should be confirmed by a specific ruling of
the tax authorities.

Additionally, the capital gain tax must be
separately assessed based on an evaluation
of the value of the target assets.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

The share transfer is advantageous as it:

e generally, requires limited regulatory
approval (i.e., only merger control
clearance, if the relevant turnover
thresholds are met - specific sectors,
such as banking, insurance etc.
may require additional preliminary
clearance);
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e s tax efficient (the transactions VAT
exempt and sellers would generally
only be liable to capital gains tax);

The disadvantages of a share transfer

arise from acquiring the target company
along with its liabilities. However, business
liabilities of the target company can be
factored in the purchase price for the
shares, and additional protection for the
purchaser may be achieved through seller
liability for breach of specific representation
and warranties.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

In case of a share transfer transaction, the
approvals and consents would be typically
required only for competition law purposes,
if the relevant turnover thresholds are met
(specific sectors, such as banking, insurance
etc. may require additional preliminary
clearance).

Corporate approvals might be necessary
only if specifically required under the
articles of association of the target
company.

In case of an asset transfer transaction,
typical approvals and consents would
include:

e Regulatory approval for the transfer
business licenses/permits;

e Regulatory for the transfer of the
assets in specific sectors (e.g., banking,
insurance, energy etc.);

e Registration of the asset transfer in
specific public registers (e.g., in case of
real estate);

e Third party approvals (e.g., lenders
having security on the assets, sellers
having title retention or other rights
attached to the asset).



Moreover, for competition law purposes,
an approval will be only required if the
relevant turnover thresholds are met.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

Under the Albanian competition law, a prior
merger control approval by the Albanian
Competition Authority is required for both
share and asset transfer transactions, if

the participating undertakings (purchaser
and target) meet the following turnover
thresholds:

e inthe preceding business year, the
parties’combined worldwide turnover
exceeds ALL 7,000,000,000 (seven
billion) (approx. EUR 58,830,000, and
the individual turnover in Albania
of at least one of the participating
undertakings exceeds ALL 200,000,000
(approx. EUR 1,680,000); or

e inthe preceding business year, the
parties’combined Albanian turnover
exceeds ALL 400,000,000 (approx. EUR
3,360,000, and the individual turnover
in Albania of at least one of the
participating undertakings exceeds ALL
200,000,000 exceeding ALL 200,000,000
(approx. EUR 1,680,000).

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

Given the underdevelopment of securities
markets in Albania, currently there are no
specific rules applicable for the acquisition of
public companies.

17. Isthere arequirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

Yes, a deal must be disclosed to regulatory
authorities in certain instances, such as:
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e Competition authority, if required
turnover thresholds are met; and

e Regulatory authorities of the sector (if
the target operates in the regulated
sectors, such as banking, insurance,
energy etc.).

Moreover, a deal causing the change of
control in a company (not applicable for
asset transfers), will require the declaration
in a specific public register of the new
ultimate beneficial owner(s).

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

The sellers may be restricted from shopping
around during a negotiation process if
specifically, so agreed between the parties.
Itis possible to include break fee or other
penalty clauses in acquisition documents to
procure deal exclusivity.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

Typical conditions precedent in acquisition
document include, without limitation:

e Obtaining regulatory approvals if so
required;

e Obtaining the necessary corporate
approvals;

e Performing the necessary actions /
corrections, with respect to items that
may have been identified during the
due diligence process.

It is common to have closing conditions
such as no material adverse change and/
or omitting actions that go beyond the
ordinary course of business, without the
purchaser’s consent.

15
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20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

Typical representations and warranties in
acquisition documents include, without
limitation:

e Authority to sign valid and binding
agreement;

e Title and ownership of the shares;

e Valid incorporation and good standing
of the target;

e No encumbrances or no undisclosed
encumbrances;

e Compliance by the target with
regulatory requirements;

e Accurate accounting, tax returns and
financial statements;

e Nodisputes or no undisclosed disputes;

e Other matters that may have been
identified during the due diligence
process.

Typical limitation in acquisition documents
include:

Up to 100% of the purchase price for breach
of warranties on binding agreement, valid
incorporation and title on shares, for a
period equal to the statutory time limit;

Fraction of the purchase price for breach
of other warranties for a typical period of 2
(two) -3 (three) years post-closing, with the
exception of warranties on tax liabilities,
for which a period equal to the statutory
time limit is typically demanded by the
purchaser.

It is not common to obtain warranty
insurance, as this is not an insurance
product generally offered by Albanian
insurance companies.
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21. Isthere arequirementto seta
minimum pricing for shares of a
target company in an acquisition?

There is no requirement to set a minimum
pricing for the shares of a target company
in an acquisition.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

Acquisition financing available for potential
buyers in Albania is typically limited to the
banking sector.

A company may provide financial
assistance to a potential buyer of sharesin a
target company.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

Share transfers are not subject to particular
formalities and procedures. Only the written
form is a mandatory requirement for the
validity of a share transfer agreement.

Share transfers are completed in accordance
with the terms agreed by the parties, subject
to mandatory regulatory approvals.

24. Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

There are no incentives (such as tax
exemptions) available for acquisitions in
Albania.

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Yes, acquisition documents can be executed
in a foreign language. However, a certified
translation into the Albanian will be required
for the filing of the acquisition documents
with the company register.



26. Can acquisition documents be
governed by a foreign law?

Yes, the acquisition documents may be
governed by a foreign law.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Yes, arbitration clauses are legally
permissible and generally included in
acquisition documents.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

No specific formalities apply for the
purpose of the validity of acquisition
documents, as long as they are in written
form. Remotely/digitally signed acquisition
documents would be valid under Albanian
law.

However, for the filing with the company
register, additional formalities may

apply depending on the circumstances
(e.g., notary certification/apostille seal).
Please note that these are not validity
requirements but rather filing requirements
at the administrative level.
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G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

As mentioned, given the
underdevelopment of securities markets

in Albania, the first two legal acts are in
practice the norm for private acquisition in
Albania. Owing to Albania’s small economy,
deals for the acquisition of local targets
have been less impacted by funding
constraints posed by tighter credit markets
and rising interest rates. Because of this,
there has been a consistent emphasis of
M&A activity over the past few years in
industries including energy and minerals,
IT, real estate and tourism, as well as
telecommunications.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

There are no significant developments or
changes expected in the near future in
relation to M&A in Albania.

17
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

Argentina has adopted the federal
republican representative form of
government. Thus, the Argentine Congress,
composed of 2 (two) houses called the
Senate and the House of Representatives,
which constitute the legislative branch,
enacts the laws relating to federal
legislation and the Civil, Commercial,
Criminal, Mining, Labor, and Social Security
Codes, applicable throughout the country.
Each Province has the power to enact its
own Constitution.

The National Constitution and the
International Treaties on Human Rights
with constitutional hierarchy are placed
above the whole legal system, the other
international treaties follow immediately
after, the laws sanctioned by the National
Congress below and finally the provincial
legislation and then the municipal
legislation, which will be considered valid

as long as and insofar as they do not
contradict the federal constitutional text.

The activity of companies in Argentina

is regulated by the Argentine Civil and
Commercial Code (“ACCC"), which entered
into force on August 1, 2015, unifying the
former Civil Code and the Commercial
Code, and, in turn, by the General
Companies Law No. 19,550 (“GCL").

In turn, some companies may be
additionally regulated by special laws
specific to the activity they carry out,

for example, financial institutions,
insurance companies, companies
authorized to publicly offer their securities,
utilities and companies involved in
telecommunications, media and airline
activities, among others.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?
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In accordance with the provisions of the
GCL, the following classification of the
types of companies in the country can be
made as:

1) Partnerships by parts of interest (or
of persons): partnerships; limited by
simple partnership; of capital and
industry; accidental or in participation.

2) Companies by quotas: limited liability
companies.

3) Companies by shares (or capital):
corporations; limited partnerships;
cooperatives; mixed economy
companies.

In addition, 2 (two) new variations

of corporations have been added in

recent years. These are sole shareholder
corporations (Sociedades Anénimas
Unipersonales, hereinafter “SAU”) and
simplified corporations (Sociedades por
Acciones Simplificadas, hereinafter “SAS”).
In any case, although the GCL establishes
the existence of several different types of
companies, the fact is that in practice, all
commercial activity of a certain significance
is usually channeled mainly through only
two types of companies: corporations
(Sociedades Anénimas, hereinafter “SA")
and limited liability companies (Sociedades
de Responsabilidad Limitada, hereinafter
“SRL").

SRLs have traditionally been considered

a suitable vehicle for small companies,
while SAs are the investment vehicle
normally used by large companies or joint
ventures. However, there is currently a
growing interest in the use of SRLs by larger
companies, mainly because they must
comply with fewer corporate formalities
and are, in general, easier to administer
than SAs. In addition, although SAs, and
SRLs are subject to substantially similar tax
treatment, some foreign companies may
find it advantageous to invest in SRLs due
to “pass through” tax benefits.
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SAs must be formed with a minimum of

2 (two) shareholders that can be either
legal entities or individuals. The corporate
capital is divided into shares, which are
always of equal face value and expressed
in Argentine currency. Its minimum
capital required is ARS 30,000,000 and
while it must be fully subscribed upon
incorporation, only 25% needs to be paid
in at the time of subscription of the shares,
and the balance within the following 2
(two) years.

Shareholders of SAs are only liable for

the obligations incurred by the company
to the extent of the shareholders’ capital
commitments or contributions because
the company is a legal entity independent
from its shareholders. The shareholders
are liable only for the capital they have
agreed to contribute to the corporation.
Each shareholder is liable only for their
own pending capital contribution

so shareholders who have fully paid
shares are generally not liable for the
company’s obligations beyond their capital
contributions.

Any shareholder with interests in conflict
with those of the company has a duty to
abstain from voting on any matter that
relates to such conflict so if any shareholder
does not observe this provision, it will be
liable for resulting damages from a final
resolution of the matter in conflict, but
only if, without the shareholder’s vote,

the majority vote necessary to adopt

such resolution would not have been
obtained. Furthermore, all shareholders
who vote in favor of a resolution that is
subsequently declared void may be jointly
and severally liable without limitation, for
any consequences resulting therefrom.

The GCL provides that shareholders or
those effectively exercising control over

a company who cause damage to the
company are jointly liable for such damages
and cannot set off such damages against
profits that their action may have produced



in connection with other transactions of
the company. The shareholders or those
exercising control that use funds or assets
of the company in a transaction for their
own benefit must contribute any profits

to the company and must bear the losses
themselves. Also, the actions of the
company that conceal the pursuit of extra-
corporate purposes and constitute a mere
resource to violate the law, public order

or good faith or to frustrate the rights of
third parties, will be directly imputed to the
shareholders or controlling shareholders
that made it possible, who will be jointly
and unlimitedly liable for the damages
caused.

In addition, the bankruptcy of a company
can be extended to a controlling
shareholder in certain cases, for example,
if a shareholder disposes of assets of the
company as if they were the shareholder’s
own, thereby defrauding the company’s
creditors. A similar result would ensue if any
controlling person steered the company'’s
interest in the direction of the controlling
shareholder’s interest or the economic
group to which he or she is a party.

In turn, the SAUs are formed with a

single shareholder that can be either

a legal entity or an individual. The GCL
imposes on SAUs the same incorporation
requirements of SAs, including further
requisites as follows, among others, SAU: (i)
cannot incorporate another SAU; (ii) share
capital shall be fully subscribed and paid
up upon incorporation; (iii) is subject to
permanent government control; (iv) must
appoint a supervisory committee (comision
fiscalizadora) comprised of at least 1 (one)
regular and 1 (one) alternate statutory
supervisors; and (v) corporate name shall
include the expression “Sociedad Anénima
Unipersonal’, its abbreviation or the
acronym SAU.

Finally, SRLs are limited liability companies
that may be formed with a minimum of 2
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(two) and a maximum of 50 quota holders.
Quota holders may be either individuals or
corporate legal entities.

There is no minimum capital required to set
up an SRL. The capital is divided into quotas
(cuotas), which are interests in the capital of
the company, and which must be expressed
in Argentine currency. Quotas must be of
equal par value ARS 10 or its multiples and
entitle the quota holders to 1 (one) vote each.

While the capital of an SRL must be fully
subscribed upon incorporation, only

25% needs to be paid in at the time of
subscription of the quotas and the balance
within the following 2 (two) years.

SRLs cannot in principle be listed on an
official stock exchange.

Quota holders enjoy limited liability up to
the capital subscribed in the SRL. However,
each quota holder guarantees vis-a-vis third
parties, jointly and severally, and without
limit: (i) all pending capital contributions,
whether pertaining to the holder or not,
and whether monetary or non-monetary;
and (ii) the overvaluation of non-monetary
contributions, whether its own or not.

In the event of a transfer of quotas, the
guarantee of the assignor continues to
apply to corporate liabilities assumed up

to the time of the transfer registration.

The purchaser guarantees unlimitedly the
capital contributions jointly and severally,
and without limitation, with no distinction
as to commitments before or after the date
of the registration. The assignor who has
not paid in full his or her quotas is liable
severally and jointly with the assignee for
the amount still to be paid in. The company
may not demand payment from the
assignee without first pursuing the assignor
in arrears.

Any quota holder with interests in conflict
with those of the company has a duty to
abstain from voting on any matter that
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relates to such conflict. If that quota holder
does not observe this provision, the partner
will be liable for any resulting damages
from a final resolution of the matter in
conflict if the majority vote necessary to
adopt such resolution would not have been
obtained without the quota holder’s vote.

Furthermore, all quota holders that vote in
favour of a resolution that is subsequently
declared void may be jointly liable, without
limit, for any consequences resulting
therefrom. Also, the actions of the company
that conceal the pursuit of extra-corporate
purposes and constitute a mere resource to
violate the law, public order or good faith
or to frustrate the rights of third parties, will
be directly imputed to the quota holders

or controlling quota holders that made it
possible, who will be jointly and unlimitedly
liable for the damages caused.

From a tax perspective, as a general
principle, all types of Argentine companies
are considered Argentine resident
taxpayers and subject to the same tax
treatment. Thus, from a tax perspective,
there are no relevant differences between
carrying out businesses in Argentina
through any of those vehicles.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

In general, foreign investors wishing to
invest in Argentina, either by starting up
new businesses or by acquiring existing
businesses or companies, do not require
government approval except for regulated
areas or for general applicable regimes such
as antitrust regulations. In this sense, the
antitrust law requires that notice of certain
transactions such as mergers, transfers

of businesses, acquisitions of shares or
any other rights that confer control to the
acquirer on the acquisition of assets of a
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company that are transferred to a person

or economic group must be submitted to
the pertinent governmental authority for
clearance. However, those regulations apply
to both foreign and domestic investors.

However, for foreign companies to
incorporate and/or acquire shares in a local
company, they must previously prove that
they have been incorporated in accordance
with the laws of their respective countries
and register their articles of incorporation,
amendments, and other enabling
documentation, as well as that relating to
their legal representatives, with the registry
of the jurisdiction where the Argentine
company is incorporated.

The foreign companies to be registered

in the City of Buenos Aires must prove
that they are not offshore companies

and are not incorporated in an offshore
jurisdiction and would be in a position to
submit evidence that its main activity is not
intended to be performed in Argentina,
evidencing that it has significant assets
abroad. According to the Public Registry
of the City of Buenos Aires (“1GJ"), will be
considered as offshore companies those
foreign companies that, according to the
laws of their place of incorporation or
registration, are subject to a prohibition or
restriction to pursue all or a principal part
of their purpose within the jurisdiction of
incorporation or registration and offshore
jurisdictions means any independent

or associated state, territory, island or

any other unit or territory, whether
independent or not, where all or part of
the companies incorporated or registered
are subject to a prohibition or legal
restriction to pursue all or a principal part
of their purpose within the jurisdiction of
incorporation or registration.

Also, recently the IGJ has established
some additional restrictions such as the
registry will deny registration of foreign
corporations that are incorporated

or registered in countries, domains,



jurisdictions, territories, associated states
and special tax regimes, considered
non-cooperative for the purposes of

fiscal transparency and/or categorized

as non-cooperative in the fight against
Money Laundering and Terrorism Financing
of Terrorism, or of low or no taxation,
according to the criteria of some national
and international organizations such as the
United Nations and the FATF, among others.

In general, foreign shareholders may

own 100% of the capital of SAs or SRLs,
except for those companies regulated

by a special law that requires a minimum
Argentine participation so there are some
specific industries that tend to have more
restrictions.

A foreign investment sector that is

still restricted to foreign investment

is broadcasting. Although are certain
Investment Protection Treaties executed
between Argentina and third countries
that may be construed to supersede such
restriction, Law No. 25,750, published

in the Official Gazette on July 7, 2003
establishes that foreign ownership of
media companies, directly or indirectly, is
restricted to up to 30% of its shareholding
or voting rights. The said percentage of
foreign participation may be increased

in case of reciprocity in the percentage
permitted by the foreign country for

the foreign investment in its own

media companies according to its legal
framework.

In addition, Law No. 26,737 enacted in
December 2011 (the “Rural Lands Law”)
imposed several restrictions on the
ownership or possession of rural lands
by foreign individuals or legal entities as
follows:

i No more than 15% of the total amount
of rural lands’in Argentine territory
could be owned or possessed by
foreign individuals or legal entities. This
percentage was also applicable to the
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territory of the province or municipality
where the relevant lands were located:

ii  Under no circumstance could foreign
individuals or legal entities of the same
nationality hold or possess more than
30% of the above-stated 15%.

i Ownership by the same foreign owner
could not exceed 1000 hectares of the
‘core area; or the ‘equivalent surface’
determined by the enforcement agency
according to the location of the land.

iv Foreign legal entities or individuals
could not be owners of rural lands
that comprised or were located beside
permanent and significant bodies of
water (such as seas, rivers, streams,
lakes, ponds, wetlands, swamps,
glaciers, confined aquifers, etc.).

On December 21, 2023, Decree of Necessity
and Urgency No. 70/2023 (the “Emergency
Decree 70/2023") was published in the
Official Gazette, which, among many other
reforms, repealed the Rural Lands Law.

The Emergency Decree 70/2023 is in force
since December 30, 2023; therefore, as from
such date the limitations of the Rural Lands
Law have been eliminated, and foreigners
are able to freely acquire rural lands in
Argentina.

Pursuant to the Argentine Constitution

and Law 26,122, the Emergency Decree
70/2023 is subject to subsequent legislative
control. It will remain in force unless it is
rejected by both Houses of the Federal
Legislative (i.e., the Senate and the House of
Representatives).

However, for the time being, the border
security zone regime established in Decree-
Law 15,385/1944 is still in force. This means
that foreigners seeking to acquire rural—
and, in some cases, urban—properties
within the Argentine border (150 km when
the limit is land and 50 km when the limit

is maritime) must obtain the Ministry of
Interior’s prior approval. Only the Province
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of Buenos Aires is exempted from this
limitation.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

There are currently foreign exchange
controls in Argentina, which affects

the ability of both Argentine and non-
Argentine residents to access the Argentine
foreign exchange market at the so-

called ‘official’ exchange rate (currently,
approximately USD 1=ARS 1091.25) to
acquire and/or transfer foreign currency to
and from Argentina.

Historically, the inflow and outflow of funds
to and from Argentina has been subject to
several restrictions and requirements. Over
the course of the last 20 years, Argentina
has experienced 2 (two) main periods of
exchange controls. The first period began
in 2001 and ended in 2015, while the
second one started in 2019 and is currently
ongoing. Between 2015 and 2019, foreign
exchange regulations were substantially
relaxed until their complete abrogation in
2017.

Foreign exchange controls affect all
industries and cover a wide variety of
matters, including, among others, imports
and exports of goods and services, financial
indebtedness, payment of profits and
dividends, and repatriation of investments
of non-Argentine residents. The Argentine
Central Bank is the regulatory authority in
charge of administering the access to the
Argentine foreign exchange market by
establishing all requlatory requirements,
which are all unified under the consolidated
text of foreign exchange available at the
BCRA's website: http://www.bcra.gob.ar/
Pdfs/Texord/t-excbio.pdf. Access to the
Argentine foreign exchange market for
certain payments abroad (especially those
involving related parties) may require
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prior Argentine Central Bank approval,
which may be granted or denied on a
discretionary basis.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

Foreign employees must have a work
permit/authorization or work visa to be
employed in local companies. A first
classification shall be made between
“transitory” and “temporary” residencies
or visas. For both applications, the local
company should be sponsor duly registered
at the Argentina Immigration Directorate
(“Direccién Nacional de Migraciones”).

The applications for the work visa can be
made for “transitory residencies” for stays
of less than 3 (three) months. It could be
for “technical” purposes (30 days of stay,
renewable for the same period), or a “work
authorization” for almost 90 (ninety) days
of stay and it is not renewable. Except for
the work authorization of less than 90 days,
the transitory residencies can be applied
through the Argentina consulate. The
mid-term/long residencies are also called
“temporary residencies” with a stay for 1
(one) year, renewable for the same period.

There are 2 (two) alternatives to apply for

a temporary work visa (mid-term/long
residence). One is to apply directly in the
country (Argentina) through the Argentina
Immigration Department. In this case,
foreigners who do not need a visa to enter
to Argentina can enter as a tourist, invoking
a visa waiver, and then make the conversion
to a temporary work visa through the office
of the Argentina Immigration Directorate.
The other way is to apply through the
Argentina consulate from the jurisdiction
where the foreigner lives. The foreigners
that have a nationality that requires a
mandatory visa to enter to Argentina

can apply to their request through the



Argentina consulate or through the
Argentina Immigration Directorate with an
entry permit request.

For Mercosur citizens there is the possibility
to be a local employee without needing

a sponsor for the application of the visa/
permit/authorization. They can apply for

a temporary residence or consular visa
invoking Mercosur nationality that allows
them to live and stay for 2 (two) years in
the country as temporary resident. The
Mercosur visa allow them to live, work and
study during their stay in Argentina.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

The SA can be managed by a single director
or by a board of directors, as set forth in the
by-laws. A minimum of 3 (three) directors

is required if the company’s capital exceeds
the sum of ARS 2,000,000,000. The SA is
represented by the President of the board
of directors. If the capital of the SA is
divided into different classes of shares, the
by-laws may provide that each class elect
one or more directors and establish the
rules for such election.

The directors, who need not be
shareholders, are elected by the ordinary
shareholders’ meeting, to hold office for a
period not exceeding 3 (three) fiscal years
and may be re-elected indefinitely. The
majority of the directors must reside in
Argentina, regardless of their nationality
and all of them must have a special
domicile in Argentina where notices must
be given, and process served in all matters
relating to the SA.

The board of directors must meet at least
once every 3 three) months and its quorum
is an absolute majority of the directors.
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Unless a higher majority is provided for
in the by-laws, decisions are taken by the
majority of the directors present at any
meeting.

Directors of SAs are subject to a standard of
loyalty and diligence. Also, non-compliance
with this standard results in unlimited, joint
and several liability for damages arising
therefrom. Directors have the duty (i) to
reveal any conflict of interest to the board
of directors and the statutory supervisors;
(i) to abstain from any deliberation related
thereto; and (jii) to refrain from competing
with the company.

Directors are unlimitedly, jointly, and
severally liable to the corporation, the
shareholders and third parties for negligent
performance of their offices, for violations
of the law or of the by-laws of the company,
and for any other damages caused by the
director’s fraud, gross negligence or abuse
of authority.

Directors, who file in a timely manner
written objections to the corporate
resolution that caused the damages and
promptly give notice to the statutory
supervisors before the proceedings

are initiated against decisions of the

board of directors, are exempt from any
consequences arising from the resolution.
Directors may be released from liability for
certain decisions by a subsequent approval
of the shareholders’ meeting, provided that
such decisions do not violate the law or the
by-laws, and that shareholders representing
5% or more of the company’s capital do not
object.

Shareholders’ meetings must take place
at the corporate domicile or within the
jurisdiction of its legal domicile and are
either ordinary (Asamblea Ordinaria) or
extraordinary (Asamblea Extraordinaria).
After the pandemic, some registries such
as the IGJ have allowed meetings to be
held through videoconferences, by means
that allow attendees to communicate
simultaneously with each other, if such
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alternative is provided for in the by-laws.

Ordinary meetings must be called at least
once a year, within 4 (four) months from
the end of the fiscal year, to consider the
following matters: (i) financial statements,
annual reports, and distribution of profits;
and (ii) appointment and removal of
directors and statutory supervisors and
their performance and fees.

Extraordinary meetings are required to
consider the amendment of by-laws and
any other matters that are not among those
items to be considered by law by ordinary
meetings. In particular, extraordinary
meetings are empowered to consider: (i)
capital increases; (ii) capital reduction and
capital refund; (i) redemptions of shares;
(iv) mergers, dissolutions, liquidations and
spin-offs; (v) limitation or suspension of
pre-emptive rights in subscription for new
share issues; (vi) the issuance of debentures
and their conversions into shares; and (vii)
the issuance of bonds.

Ordinary and extraordinary meetings must
be held when called by the directors or
statutory supervisors or by shareholders
representing 5% of authorized capital
unless the by-laws permit a smaller number.

Notices of meetings are given by means

of announcements published for 5 (five)
days in the Official Gazette, at least 10

(ten) days in advance of the date specified
for the holding of the meeting. However,
no publications are necessary when all
shareholders are present, and decisions are
taken unanimously.

Shareholders may be represented by proxy
at any meeting. Nevertheless, directors,
statutory supervisors and employees of the
company may not represent shareholders.

Quorum for ordinary meetings on first
call requires the presence of a majority
of shares with a right to vote. Ordinary
meetings are deemed to be constituted
on second call regardless of the number
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of shares present. Extraordinary meetings
require on first call a quorum of 60% of
shares with a right to vote unless the by-
laws require a higher percentage, and, on

a second call, a quorum of 30% of voting
shares unless the by-laws require a lower
or a higher percentage. A majority of

votes present at ordinary or extraordinary
meetings is sufficient to carry a resolution
unless the by-laws require a higher number.
In the case of transformation, extension

or redemption, except in the case of
companies that have their shares publicly
offered or listing of their shares; early
dissolution of the company; transfer of the
domicile abroad, fundamental change of
purpose and total or partial reintegration
of the capital, both on the first and second
call, resolutions will be adopted by the
affirmative vote of the majority of shares
with voting rights, without the plurality

of votes being applicable. This provision
will be applied to decide on mergers

and spin-offs, except with respect to the
incorporating company, which will be
governed by the rules on capital increase.
If a quorum is not present at a meeting on
the first call, notice for a meeting on second
call (which must be held within thirty days
of the date on which the first meeting was
called), must be given at least 8 (eight) days
before the date of the second meeting. The
by-laws may authorize that both meetings
(on first and on second call) be convened
by means of the same notice. In this latter
case, if the meeting is convened for the
same day, it must be held with an interval
of not less than 1 (one) hour between each
meeting.

The minutes of all shareholders’ meetings,
as well as board resolutions, must be
transcribed in the official books held by

the SA for that purpose. In some cases,
copies of the minutes must be filed with
the registry (i.e., minutes of the board

and shareholders’ meetings related to the
approval of annual financial statements and



appointment of directors of the SA).

Shareholders may at their annual meeting
elect one or more statutory supervisors
(sindicos). They may serve for a period

not exceeding 3 (three) fiscal years, with
possible re-election. Their functions

are to supervise the administration

of the company, attend all board and
shareholders’ meetings and, in general,
control the legality of the corporation’s
decisions. In broad terms, they protect the
rights of shareholders and verify that the
company abides by the law and its by-laws.

The appointment of statutory supervisors
is, in principle, not mandatory. If the
company dispenses with the appointment
of statutory supervisors, at least one
alternate director must be designated.

However, a SA with capital exceeding the
sum of ARS 2,000,000,000 must appoint

at least one statutory supervisor and one
alternate statutory supervisor. Furthermore,
if the company is state controlled,

publicly offers its shares, operates

public concessions or services, performs
capitalization or savings operations

or operations which in general solicit
funds from the public, the law requires
that a supervisory committee (comisién
fiscalizadora) comprised of at least 3 (three)
statutory supervisors be appointed.

The same general rules of the Board of
Directors of the SA apply for the SAUs. SAUs
are subject to permanent government
supervision, and they must appoint

a supervisory committee (comisién
fiscalizadora) comprised of at least 3 (three)
regular and 3 (three) alternate statutory
supervisors, being the committee always
comprised by members in odd numbers.

In turn, the quota holders of a SRL may

appoint one or more managers to manage
and represent the company. The managers
may be appointed for either a determinate
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or indeterminate period, as established in
the by-laws or when appointed. Alternate
managers may be appointed to replace
regular managers in case of a vacancy. The
managers represent the company, either
individually or jointly as set forth in the
by-laws.

As a general rule, the majority of the
managers must be Argentine residents,
regardless of their nationality and they
need not be partners themselves.

Managers are individually or severally
liable according to the organization of
the management and in the case of plural
management, but, as a general rule, they
are subject to a standard of loyalty and
diligence.

Non-compliance with this standard gives
rise to unlimited, joint and several liability
for damages arising therefrom. They have
the duty (i) to reveal any conflict of interest
to the quota holders, the other managers
(in case of plural management) and the
statutory supervisor/s if appointed, and

(i) to refrain from competing with the
company unless it is expressly allowed by
the partners by unanimous decision.

The by-laws normally contain the rules

for adopting resolutions, but if not, the
corporate resolutions adopted by the vote
of the quota holders, communicating to the
management through any procedure that
guarantees their authenticity, within 10
(ten) days of having been simultaneously
consulted through a reliable means, or
those resulting from a written statement
in which all the quota holders express the
sense of their vote, are deemed as valid.
Also, after the pandemic, some registries
such as the IGJ have allowed meetings

to be held through videoconferences,

by means that allow attendees to
communicate simultaneously with each
other, if such alternative is provided for in
the by-laws.
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Resolutions concerning either amendments
to the by-laws, or the appointment

or removal of managers or statutory
supervisors, must be passed by the majority
as established in the by-laws, which must
consist of at least the affirmative vote of
quota holders who represent over 50%

of the company’s capital. If the by-laws

are silent on what constitutes a majority,
the affirmative vote of the quota holders
that represent over 75% of the company’s
capital is required. If one quota holder
represents the majority vote, another quota
holder’s vote is also required.

Resolutions concerning issues other

than amendments to the by-laws, or the
appointment or removal of managers or
statutory supervisors, must be passed by
the affirmative vote of the quota holders
who represent over 50% of the capital
participating in such resolution or present
in such meeting unless the by-laws provide
for a higher majority.

If the company’s capital exceeds the sum
of ARS 2,000,000,000, the quota holders
must hold an annual meeting to consider
the financial accounts of the previous
year, which must be called within 4 (four)
months following the fiscal year-end.
Such meetings are validly held on the first
call, with the presence of quota holders
representing the majority of quotas of
the company'’s capital; on the second call
with the presence of any quota holders
regardless of the number of quotas they
represent. In both cases, resolutions must
be passed by the affirmative vote of the
absolute majority of votes present. In

the case of transformation, extension

or redemption (except in the case of
companies that have their shares publicly
offered or are listing their shares); early
dissolution of the company; transfer of the
domicile abroad, fundamental change of
purpose and total or partial reintegration
of the capital, both on the first and second
call, resolutions will be adopted by the
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affirmative vote of the majority of shares
with voting rights, without the plurality
of votes being applicable. This provision
will be applied to decide on mergers

and spin-offs, except with respect to the
incorporating company, which will be
governed by the rules on capital increase.

If a quorum is not available in a meeting
on the first call, a notice for a meeting on
second call, (which must be held within
thirty days of the date for which the first
meeting was called), must be given at least
8 (eight) days before the date of the second
meeting. The by-laws may authorize that
both meetings (on first and on second

call) are convened by means of the same
notice. In this latter case, if the meeting is
convened for the same day, it must be held
with an interval of not less than 1 (one)
hour between each meeting. All quota
holders’ resolutions must be transcribed
into a minute book and signed.

SRLs whose capital exceeds the sum of
ARS 2,000,000,000 must appoint at least
one regular and one alternate statutory
supervisor (sindico). They may serve for a
period not exceeding three fiscal years, with
possible re-election and their functions
are to supervise the administration of the
company, attend managers’and quota
holders’meetings and, in general, control
the legality of the company’s decisions.
In broad terms, they protect the rights

of partners and verify that the company
abides by the law and its by-laws.

7. What are the audit requirements in
corporate entities?

The SAs must file their annual financial
statements with the registry drafted by

the Board of Directors, and if applicable,
with the participation of the statutory
supervisor. Additionally, SAs with corporate
capital exceeding the sum of ARS
2,000,000,000 must notify the registry of

its annual ordinary shareholders’ meeting
prior to holding any such meeting. All



financial statements must be audited by an
accounting firm.

SAs must keep the following corporate
books: Share Registry Book, Attendance
Record Book of Shareholders’ Meetings,
Minutes Book of the Board of Directors and
of Shareholders, and, if applicable, Minutes
Book of the Supervisory Committee. In
addition, accounting books must be kept.

Shareholders may at their annual meeting
appoint one or more statutory supervisors
(sindicos) who must be Argentine residents
and must be attorneys or accountants duly
registered to practice. They may serve for a
period not exceeding 3 (three) fiscal years,
with possible re-election. Their functions
are to supervise the administration

of the company, attend all board and
shareholders’ meetings and, in general,
control the legality of the corporation’s
decisions. In broad terms, they protect the
rights of shareholders and verify that the
company abides by the law and its by-laws.

The appointment of statutory supervisors
is, in principle, not mandatory. However,
if the company dispenses with the
appointment of statutory supervisors,

at least one alternate director must be
appointed.

SAs subject to permanent governmental
supervision must appoint at least 3
effective and 3 alternate statutory
supervisors except when the company’s
capital exceeds ARS 2,000,000,000. In
this case, the company must appoint at
least 1 effective and 1 alternate statutory
supervisor.

In turn, in the SRLs the appointment

of statutory supervisors is optional but
those in which capital exceeds the sum of
ARS 2,000,000,000 must appoint at least
one regular and one alternate statutory
supervisor (sindico). Statutory supervisors
have the same requirements as those
mentioned above.
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D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

The shares of SAs will always be of equal
value, expressed in Argentine currency. The
bylaws may provide for different classes
with different rights. SAs may have different
classes of shares with different rights
attached to each class, which, in turn, may
be common (ordinary shares) or preferred
(preferred shares). Within each class, the
shares shall confer the same rights. Any
provision to the contrary is null and void.

Common shares may carry the right to cast
from 1 (one) to 5 (five) votes, as provided
in the bylaws. However, the issuance of
common shares giving the right to cast
multiple votes (up to five) is incompatible
with equity preferences. Preferred voting
shares may not be issued after the
company has been authorized to make a
public offering of its shares.

Preferred shares may have no voting rights,
except with respect to decisions on certain
important matters, such as the extension
of the company'’s term, conversion into
another type of entity, except in the case
of listed companies, fundamental change
of corporate purpose and transfer of the
company’s domicile to another country,
without prejudice to their right to attend
meetings with the right to speak.

Likewise, non-voting shares acquire the
right to vote during the period in which
the company is in default as regards the
benefits linked to their preference, or if
the company is listed on a stock exchange,
during the period in which the listing is
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suspended or withdrawn.

In the event of a capital increase, the holder
of existing shares of a particular class (or
ordinary shares if the capital is not divided
into classes of shares) has a preemptive
right (except in listed companies) to
subscribe for a number of shares of the
same class sufficient to maintain the
holder’s existing proportionate interest in
shares of that class. The preemptive right
also applies to the issue of convertible
securities.

Shareholders who have exercised their
preemptive rights are entitled to accretion
in proportion to their respective holdings of
non-preemptive shares.

When there are several classes of shares,
the bylaws may provide for each class
to elect one or more directors, for which
purpose the bylaws shall regulate the
election.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

With respect to minority shareholders,
there is basically no legal action to object
to an acquisition other than that based on
the grounds of fraudulent conveyance or
breach of fiduciary duties of the directors.

Beyond this, the GCL contains certain
rules intended to provide protection to
minority shareholders (e.g., cumulative
votes, right to withdraw, information
rights). Minority shareholders who dissent
from certain decisions may withdraw
from the corporation and are entitled to
reimbursement of the book value of their
shares.

Such decisions include, among others:
change of corporate form, extension

or renewal of the company’s duration;
transfer of domicile abroad; fundamental
change of corporate purpose; total or

30

partial repayment of capital; mergers and
divestments (except with regard to the
surviving company); and capital increases
decided by extraordinary shareholders
meetings which involve disbursements by
such shareholders.

In addition, other rights may be granted
contractually and not necessarily reflected
in the company’s bylaws.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

As a general rule, transfers of shares or
quotas are not usually restricted, but the
bylaws may include restrictions as long as
in practice they do not completely prevent
transfers of shares.

The quotas of SRLs are freely transferable
unless otherwise provided for in the
articles of incorporation. The articles of
incorporation may limit the transferability
of shares, but not prohibit it.

The clauses that require the majority or
unanimous consent of the partners or that
confer a preferential right to the partners
or to the company if the latter acquires the
quotas with available profits or reserves

or reduces its capital are lawful. Thus, it is
not appropriate to require the unanimous
approval of the partners with respect to the
assignment of the corporate quotas.

For these clauses to be valid, the contract
must establish the procedures to be
followed for the granting of the approval
or the exercise of the purchase option, but
the term for notifying the decision to the
partner proposing the assignment may
not exceed 30 days from the date on which
the latter informed the management of
the name of the interested party and the
price. Upon expiration of such period, the



agreement shall be deemed to have been
agreed and the preference shall be deemed
not to have been exercised.

On the other hand, the transfer of shares
of SAs is free. The bylaws may limit the
transferability of registered or book-entry
shares, without prohibiting their transfer.
The limitation must be stated in the title or
in the entries in the account.

The right to transfer the share is non-
derogable and takes the form of the right
to freely dispose of it when its use is not
expressly limited by the bylaws or by law.
Consequently, it can be stated that the
transferability of the share is an essential
principle of any corporation, not only
because the capital is divided into shares in
order to give the shareholder the incentive
of its transferability, but also because -
according to the legal structure of the
corporation - the personal conditions of the
shareholders seem to be irrelevant.

In practice, provisions are often included
in joint ventures that give existing
shareholders a preferential right to
purchase the shares offered for transfer.
These provisions do not apply to transfers
of shares in listed companies.

In addition, even when a company’s
articles of association do not provide for
restrictions on transferability, there are
often shareholders’ agreements, under
which shareholders regulate the manner in
which they may exercise their voting rights
and grant first refusal rights to the other
parties to the agreement in the event of a
proposed transfer of company shares.

Shareholders’ agreements are binding only
on the contracting parties and are therefore
not enforceable against third parties unless
they are fully reflected in the company’s
bylaws. Shareholders’agreements whose
clauses are not included in the articles

of association of the company will, as

a general rule, give rise to a claim for
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damages.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

The Argentine Insolvency and Bankruptcy
Law does not specifically refer to the share
purchase agreement of a company subject
to an insolvency proceeding. As a general
rule, shareholders are allowed to sell their
shares in a company even if the company is
subject to bankruptcy proceedings.

However, if the sale is made in any way to
the detriment of creditors, it would become
an invalid act (requiring proof) through

a bankruptcy revocation action. If it is a
donation, for example, it is unenforceable
as a matter of law and the court usually
declares it as such.

In addition, if a shareholder exercises

the right of separation at the time the
insolvency of the company began, it must
return the amount it received from the
company.

Finally, as explained in Query 26, Argentine
law recognizes that the parties to a share
purchase agreement may choose a
jurisdiction other than Argentina for the
resolution of their disputes, provided that
the matter is of an international nature
and concerns pecuniary rights. However,
insolvency proceedings relating to
debtors domiciled in Argentina or whose
principal place of business is in Argentina
are an exception to the rule and in such
cases, Argentine courts retain exclusive
jurisdiction.

In practice, it is not common to find in
Argentine transactions an indemnity
clause on accounts receivable in case of
unexpected insolvency of the debtors,
but in general, this would depend on the
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bargaining power of the parties.

E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

In general, ownership of a company may be
acquired by acquiring the target company’s
capital stock, purchasing the assets of the
target company as a going concern, or
through a merger.

Strictly speaking, the only way to acquire
an Argentine company is to obtain control
of the voting capital of the target company.
What constitutes a controlling interest

in the target company is a question of

fact and will depend on its shareholding
structure. Control is considered to be the
power, direct or indirect, through the
capital stock that grants the necessary
votes to govern the corporate will in the
bodies and meetings of the company, or to
exercise a dominant influence.

Due to the specific characteristics of the
market, the pursuit of such an objective in
the open market has very little chance of
success. Hostile acquisitions are rare and
public mergers and acquisitions are in fact
almost non-existent. A buyer in the open
market can, at best, acquire enough shares
to obtain a seat on the company’s board of
directors.

In contrast, private off-exchange mergers
and acquisitions are usual. They occur
between companies of all sizes and
involve both local and foreign investors.
Acquisitions of unlisted companies usually
involve a transaction negotiated directly by
the interested buyer and all or the majority
shareholders of the target company.Ina
competitive process, a typical acquisition
will be initiated by an investment bank

or by the buyer’s contact with the target
company’s management, which usually
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includes one or more individuals with a
controlling interest, and the submission of
an offer.

Acquisitions usually involve meticulous
audit and due diligence procedures, with
an emphasis on the target company’s tax
and labor obligations (taxes, social security,
etc.) and foreign exchange matters, among
all other aspects usually considered in any
due diligence process outside Argentina. It
is common to request that special financial
statements be drawn up at the time of
closing. A share purchase agreement will
require careful drafting to cover all agreed
terms and will include representation and
warranties from the target company’s
shareholders in favor of the buyer.

Mergers may consist of (i) consolidations,
in which two or more companies transfer
their assets and liabilities to a new
company which, as consideration, issues
shares to the shareholders of the merged
companies, which are then dissolved, or
(i) mergers by absorption, in which one or
more companies transfer their assets and
liabilities to an existing company which,
as consideration, issues shares to the
shareholders of the absorbed company/
companies, which are then dissolved.

In turn, Argentine law defines a spin-off

as an operation by which a company:
separates part of its assets and liabilities
from its existing assets and liabilities and:
(i) creates (together with another company)
a new company to which such assets or
liabilities are transferred; (ii) merges such
assets and liabilities with one or more
existing companies (in the latter case the
rules applicable to mergers will apply); (iii)
separates part of its assets and liabilities
from its existing assets and liabilities and
creates one or more companies to which
such assets and liabilities are transferred;
and (iv) creates new companies to which all
of its assets and liabilities are transferred.

After that, the companies to which the



assets and liabilities have been transferred
issue shares to the shareholders of the
company that has spun off the assets and
liabilities.

As in the case of mergers, the spin-off
procedure requires the relevant company
to approve the operation, the spin-

off balance sheets, the issuance and
distribution of shares and the relevant
amendments to the bylaws.

Finally, asset transfer agreements are
regulated by the Law on the Transfer of
Commercial and Industrial Establishments
No. 11,867, which establishes a procedure
aimed primarily at protecting the seller’s
creditors. In addition, the procedure
established by the Law is also aimed at
protecting the bona fide transferee in
case the debts exceed the claims of the
going concern. Following the procedure
provided by the above-mentioned law is
not mandatory and, in many cases, it is
not followed as it does not provide any
protection regarding taxes and labor
obligations, which are usually one of the
most relevant concerns in a M&A project in
Argentina.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

In general, it is argued that a share
purchase agreement, as opposed to other
methods such as the transfer of assets, is
usually much more efficient for the seller,
especially regarding its tax treatment.

While in a share purchase transaction, the
taxes to be paid are usually around 15%

of the agreed price, in an asset transfer
transaction, the tax rates can reach up to
35% of the agreed price and other taxes are
added to this.

Likewise, the share purchase agreement,
as long as it takes place under relatively
normal circumstances, allows transactions
to be closed much faster than the transfer
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of assets, and at the same time, having to
face much lower costs.

Finally, provided that the assets constitute
a going concern, there is no relevant
difference for the buyer in terms of
liabilities since the successor liability
applies in case of an acquisition of a
business through a new investment vehicle.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

In general, private merger and acquisition
transactions are not legally subject to prior
substantive approval and/or review by
governmental authorities, except where
they involve specific industries.

If the company’s activity is a requlated
activity, additional requirements and
regulations may apply. For example,
financial institutions, insurance companies,
companies authorized to publicly offer their
securities, public utility companies and
companies engaged in telecommunications
are subject to specific regulation,
supervision or prior approval by the
relevant government agencies with respect
to the transfer of their shares.

The parties to a transaction with effects

in Argentina may be required to seek the
approval of the antitrust authorities if they
fall within the scope of antitrust law.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

In order to determine if a given transaction
must be notified before the Antitrust
Commission for clearance, there are 3
(three) main issues that must be assessed,
namely: (i) If the transaction entails an
economic concentration pursuant to the
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Argentine Antitrust Law No. 27,442 (the
“Antitrust Law"); (ii) If the volume of
business of the companies involved in the
transaction exceeds the threshold set out
by the Antitrust Law; and (iii) If any of the
exemptions set out by the Antitrust Law are
applicable.

(i) Ifthe transaction entails an economic
concentration pursuant to the Antitrust
Law.

The Antitrust Law states that certain
transactions require, under certain
circumstances, the prior approval of
the Antitrust Commission. In this sense,
transactions are deemed as economic
concentrations when they result in the
assumption of control of one or more
companies by means of any of the
following acts:

(@) Mergers.
(b) Transfers of businesses.

(c) Acquisitions of shares or equity
interests, any interest thereto,
convertible debt securities or securities
that grant to the acquirer the control
of, or a substantial influence over the
issuer.

(d

Any other agreement or act through
which assets of a company are
transferred to a person or economic
group or which gives decision-

making control over the ordinary or
extraordinary decisions of management
of a company.

The Antitrust Commission has defined
control as the ability to determine the
strategic commercial policy of a company
and has classified it as exclusive and joint,
relying on the European Commission’s
interpretations. It has also determined

that transactions that entail a change in
the nature of control (from joint control
to exclusive control or vice versa) are also
deemed to be economic concentrations.

As to the acquisition of assets, the Antitrust
Law has assimilated it to the acquisition
of a company in those cases in which the
transferred assets “allow the performance
of one or several activities, to which an
independent volume of business can be
allocated, with its own clients and own value
generated in the possibility of generating
matters of economic nature”.

(i) If the volume of business of the
companies involved in the transaction
exceeds the threshold set out by the
Antitrust Law.

If requirement (i) is met, the parties should
then assess if their turnover in Argentina
surpasses the legal threshold.

The Antitrust Law stipulates that, in order
to determine whether an economic
concentration is subject to mandatory
notification before the Antitrust
Commission, the involved companies’
aggregate volume of business generated
in Argentina (i.e., buyer’s group and target
company) must exceed a threshold of
100,000,000 adjustable units (equivalent
to ARS 110,228,000,000" approximately
USD 104,729,691 at the relevant exchange
rate)2.

The volume of business is defined as the
combined gross sales of products and
services during the fiscal year prior to the
closing of the transaction arising from
ordinary businesses, net of discount sales,
value added tax and other taxes directly
related to the volume of business.

The volume of business to be considered

1 Please note that the value of the adjustable unit is updated on a yearly basis. The adjustable unit value corresponding to 2025 has

been established in ARS 1102,28.

2 The applicable exchange rate for the conversion of the volume of business threshold will be the one applicable on the closing date of
the last approved financial statements prior to the transaction’s closing. For your reference, the exchange rate available on December

31,2024, was USD 1 = ARS 1052,50.
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for the threshold calculation is the one
arising from economic activities in
Argentina (either by sales carried out by
local subsidiaries or sales from exports):
worldwide turnover is not considered for
these purposes.

(iii) If any of the exemptions set out by the
Antitrust Law are applicable.

However, even if the volume of business
threshold described above is surpassed,
the economic concentration may not be
subject to mandatory merger control if any
of the exemptions set out in Section 11 of
the Antitrust Law are applicable3.

Transactions exempted from notification
are:

(a) Acquisitions of companies, when the
purchaser already holds more than 50%
of the shares, provided that it does not
entail a change in the nature of control.

(b

Acquisitions of bonds, debentures,
non-voting shares or debt securities of
companies.

(c) Acquisitions of only one company by
only one foreign company that does
not have any assets or shares of other
companies in Argentina (known as
the ‘first landing’ exemption). In case
the foreign company is active in the
country by means of exports, the ‘first
landing’ exception could still be invoked
if such exports were not substantial,
regular and predictable during the last
36 months, but a case-by-case analysis
should be carried out.

(d

Acquisition of companies that have

not registered activity in Argentina in
the last year, provided that the main
activities of the target company and the
buyer do not overlap.

(e

Acquisition of a company if its total
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local assets and the local value of

the transaction do not exceed, each

of them, respectively, the amount
equivalent to 20,000,000 adjustable
units (equivalent to ARS 20,045,600,000
approximately USD 20,202,153), at

the relevant exchange rate, unless
within the preceding twelve months
transactions had been carried out
exceeding such amount, or the amount
equivalent to 60,000,000 adjustable
units (equivalent to ARS 66.136.800.000
approximately USD 60,606,460) at the
relevant exchange rate in the last 36
months, whenever in both cases the
same market is involved.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

Takeover bids of companies authorized

to list their shares publicly are governed
by the Securities Law and other specific
rules of the National Securities Exchange
Commission (“Comisién Nacional de
Valores”; "CNV"). These rules set forth the
requirements that need to be complied
with in both voluntary and mandatory
tender offers. The stock exchanges have
not issued specific rules governing tender
offers. However, in case of listed companies,
any information regarding a tender offer
submitted to the CNV must also be filed
with the stock exchange on which the
company in question is listed.

The CNV Rules must be complied with by
any individual seeking to obtain control
of a company making a public offer of its
shares for the purposes of a takeover bid.
The Securities Law and the CNV Rules apply
to both tender offers and share exchange
offers.

17. Isthere arequirement to disclose
a deal, for instance to regulatory

3 Please note that if the total amount of the volume of business is lower than 100,000,000 adjustable units, the transaction does not
require filing and no further analysis in needed, since the principal threshold provided in the Antitrust Law has not been met.
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authorities? Is it possible to keep a
deal confidential?

As a general rule, it is possible to keep a
deal of a private company confidential
since there is no requirement to disclose a
deal.

However, this principle may be altered
depending on the activity of the target
company and the regulatory bodies that
supervise and control it. This is the case,

for example, if the company’s activity is

a heavily regulated one, such as financial
institutions, insurance companies,
companies authorized to publicly offer their
securities, utilities and telecommunications
companies, among other industries.

Also, it is not possible to keep the
transaction confidential if buyer needs to
seek the approval of the transaction by the
antitrust authorities.

From a tax point of view, any transfer of
shares, quotas or other participations in
Argentine entities must be notified to the
tax authorities within ten (10) days from the
date of transfer.

18. Cansellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

Sellers may be restricted from comparing
prices during a negotiation process. Due
to the time and resources invested by
both parties in negotiating a potential
acquisition, it is common for one (or both)
of the parties to try to obtain exclusivity
rights over the transaction during certain
period estimated for the negotiation
process.

This is usually implemented through
the inclusion of exclusivity, penalty or
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other deal-breaking clauses. These could
include a breakup fee or some form of
compensation if the agreed exclusivity is
breached.

However, violation of the agreed exclusivity
clause can often be very difficult to prove,
especially if the negotiated transaction with
a third party never closes.

Non-solicitation clauses are also common
to prevent potential buyers from hiring
the target company’s personnel if the
acquisition is not finally concluded.

Finally, it is also possible and recurrent for
the parties to include non-liability clauses
for retiring from the negotiations at any
time of the process, provided that this right
is exercised in good faith.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

In Argentina, it is customary to establish
conditions for closing. However, in most
cases, in order to avoid discussions,
conditions precedent are strictly limited to
obtaining prior approval by the competent
regulatory authorities, when such
authorization is required.

This will generally depend on the industry
in which the target company is engaged.
Transfers of shares in certain regulated
industries (i.e., banks, insurance companies,
utility concessionaires, etc.) usually

require the authorization of the regulatory
authority as a condition for closing when
the transactions involve a change of control
or a significant change in the shareholding
structure of the company.

Unlike in transactions negotiated in other
countries, material adverse changes that
prevent or materially impair the Seller’s
ability to consummate the transaction are
usually interpreted much more restrictively.



Also, many situations that would likely in
other countries be considered material
adverse changes are generally expressly
excluded, e.g., changes in applicable
regulatory standards, changes in national,
provincial, or local political conditions or
general economic, business or market
conditions, including currency restrictions,
devaluation and inflation), among others.
This is because such situations tend to
occur much more frequently in Argentina
than in other countries.

Finally, a distinctive feature of Argentina in
this matter is that antitrust approval is, at
least until now, not a condition precedent.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

Warranties and limitations in acquisition
documents are usually the same as those
included in other countries. Among the
most common ones are the fundamental
representations and warranties and
those related to financial statements, the
business, labour and tax matters, and
compliance with laws, among others.

Also, in terms of indemnification, the
statute of limitations of the different
obligations is usually taken into account
and it is very common to include different
terms for indemnification depending on
the nature of a claim question (contractual,
labor, tax). Just to give you an example, the
statute of limitation for certain tax matters
is of 10 years.

Furthermore, despite the hard work

that insurance companies have been
developing lately on this issue, so far it

is not common at all to obtain warranty
insurance in the context of a share purchase
agreement.

This is mainly due to the exclusions that
would apply, incremental costs and delays
in negotiating this type of insurance
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in transactions in Argentina due to its
great complexity of regulatory matters
and the constantly changing economic
environment.

21. lIsthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

From a tax point of view, the purchase price
must represent the “fair market value” of the
shares. Otherwise, the tax authorities may
challenge the fixed price.

In turn, from a general civil law point of
view, the price must bear a reasonable
relation to the real value of the shares to be
transferred in order to avoid any question
in this respect. This means that the price
cannot be derisory, simulated, fictitious or
vile.

In short, the consideration agreed for the
transaction must be consistent with market
value. If not, it could be challenged by

the tax authorities and even by one of the
parties if the price is considered vile.

Likewise, a fictitious or simulated price

is not considered a serious price, nor is
there a serious price when the seller, in the
contract, renounces to receive it, or when it
is demonstrated that the price was not paid
or that it was destined to fulfill purposes
other than those proper to it.

The price is derisory when it is notoriously
disproportionate -in less- with respect to
the real value of the thing. Due to its gross
disproportion, it is said that this price
-strictly speaking- is not a price.

“Vile" price could give rise to the revision or
nullity of the contract.

It is presumed, unless proven otherwise,
that there is such exploitation in case of
significant disproportion of the benefits.
The affected party has the option to sue for
the nullity or an equitable readjustment of
the agreement, but the first of these actions
must be transformed into an action for
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readjustment if the latter is offered by the
defendant when answering the claim.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

Financing for acquisitions taking place in
Argentina is usually provided mainly by
third parties or even by the seller itself.
In this sense, the most common type of
financing is usually paying the purchase
price in installments.

Additionally in Argentina, any company
that has a financial corporate purpose may
provide financing to acquire shares.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

In SRLs the quotas are freely transferable
unless otherwise provided in the bylaws.

The transfer of the quotas is effective
against the company as soon as the
transferor or the acquirer delivers to the
management a copy of the title of the
assignment or transfer, with authentication
of the signatures if it is a private instrument.

On the other hand, the transfer of the
quotas is enforceable against third parties
as soon as it is recorded in the Register

in which the company is registered.

This registration may be required by the
company and may also be requested by the
transferor or the acquirer by exhibiting the
title of the transfer and reliable proof of its
communication to the management.

In SAs, on the other hand, the transfer of
shares does not have to be registered at the
Registry.

The share transfer must be notified in
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writing to the company and recorded in
the Share/Shareholders’ Register Book. It
is upon such notification that the transfer
becomes effective against the company.

24, Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

There is a tax exemption on capital gains
obtained by Argentine resident individuals
and non-Argentine residents (as long as
they do not reside in a “non-cooperative
jurisdiction”) resulting from the transfer of
shares, securities representing shares and
certificates of deposit of shares carried out
through stock exchanges or stock markets
authorized by the Argentine Securities and
Exchange Commission.

In addition, it is worth noting that on June
27,2024, the Argentine Congress approved
a law denominated as “Bases and Starting
Points for the Freedom of the Argentinians”
(“Basis Law"), which entered into force on
July 8, 2024, when it was published in the
Official Gazette.

Even though the Basis Law is a wide-
ranging law, including unprecedented
changes in legal, commercial, regulatory,
and social relationships in Argentina, with
the aim of simplifying rules and obstacles
to promote free market, competition

and private initiative, and limit state
intervention, one of its most relevant
features is the creation of an Incentive
Regime for Large Investments (“RIGI" after
its acronym in Spanish), which provides for
a comprehensive and very attractive system
of tax, customs, and foreign exchange
incentives, as well as guarantees and
stability for foreign and local investments.

The RIGI will be applicable in the entire
Argentine territory and deadline for joining
the regime is of two years as of the entry



into force of the Basis Law (this is until July
2026). Such term may be extended for one
additional year by the Executive Branch.
The term of the benefits under the regime
is 30 years.

Adhesion to RIGI must be structured
through a single project vehicle registered
in Argentina holding a project that qualifies
as a“Large Investment” (i.e., a project
involving a long-term investment equal

to or higher than USD 200,000,000 up

to USD 900,000,000, depending on the
promoted productive sector) in certain
promoted productive sectors. Those
sectors are mining, energy, oil and gas,
steel, technology, agroforestry, tourism,
and infrastructure. Moreover, the RIGI

is compatible with other promotional
regimes existing in Argentina, such as the
“Promotional regime of the knowledge
economy”, which is a very popular tax
incentive program among Argentine IT
Companies and companies engaged in the
performance of activities associated with
the knowledge economy.

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

The share purchase agreement is not
expressly regulated in the GCL and is
governed by the applicable law agreed
by the parties, as long as it does not affect
rights protected by general public policy.

As a general principle, civil and commercial
contracts are not required to be drafted or
translated into Spanish in order to be valid,
except for contracts that must be executed
by means of a public deed. Consequently,
it is perfectly valid if by agreement of the
parties is to sign the acquisition documents
in a foreign language.

It should be noted that in case any filing
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is required before applicable authorities
(such as the antitrust authorities), an official
translation shall be required to such extent.
In addition, in case of litigation before
Argentine courts, an official translation of
the contract into Spanish shall be required.

26. Can acquisition documents be
governed by a foreign law?

Argentine law generally allows the parties
to choose the law that will govern share
purchase agreements, as long as there is
some connection to the system of law that
is selected (although certain matters are
governed exclusively by local law).

Finally, the applicable provisions of

foreign law must be excluded when they
lead to solutions incompatible with the
fundamental principles of public order that
inspire the Argentine legal system. Public
order is the classic way to exclude the
application of foreign law in proceedings
when the foreign law is incompatible with
the fundamental principles and values of
the community and the State.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Dispute resolution (or arbitration)
agreements are clauses that are usually
included in share purchase agreements.

In principle, local courts will accept

the choice of a foreign jurisdiction or
arbitration in an international contract if
certain requirements are met, such as (a)
the dispute that motivates the litigation is
related to pecuniary rights; (b) the dispute
does not refer to any matter reserved to the
exclusive jurisdiction of Argentine courts;
and (c) the dispute does not violate any
principle of public policy of Argentine law.

28. Are there any specific formalities
for the execution of acquisition
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documents? Is it possible to
remotely/digitally sign documents?

There are no specific formalities for

share purchase agreements to be validly
executed, so that freedom of form prevails.
Consequently, the parties may use the
form they deem convenient and are free to
determine the terms of the contract as long
as they are not contrary to the law, public
order, morality and good customs.

Contracts may be concluded by means of
a single instrument executed by all parties
or by means of an offer and acceptance
documented in separate instruments.

In general terms, remote execution is valid
if it is carried out through means by which
all parties can (with certainty) express their
consent to the contract and, if in writing,
the counterparties are then exchanged.

Under the principle of freedom of form,
contracts can generally be concluded

with a digital or electronic signature. An
electronic contract can be used to satisfy

a writing requirement and, provided the
system meets certain requirements (digital
signature), it can even be used to satisfy a
private instrument requirement.

In this regard, Argentine law distinguishes
between digital signatures and electronic
signatures.

Digital signatures, which are governed by
the Digital Signature Law (Law 25,506),
have the same legal effects as “wet ink”
signatures. Digital signatures enjoy

a rebuttable presumption of validity,
authorship and integrity.

Electronic Signatures, on the other hand,
are defined by Law 25,506 as a “set of
electronic data integrated, linked or
logically associated with other electronic
data, used by the signatory as his means
of identification, which does not meet
the legal requirements to be considered a
digital signature.”
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In general, it is understood that, for
purposes of the CCCN, a contract executed
with a digital signature meets the private
instrument requirement, while a contract
executed with an electronic signature does
not. Contracts that must have a specific
execution date cannot be executed with
either an electronic signature or a digital
signature.

During the COVID-19 pandemic, parties
have been forced to find alternatives to
provide legal certainty when performing
virtual closings. For example, acquisition
documents have been signed by the
parties during a videoconference with the
presence of a notary who issued some

form of certification. In some cases, there
was also a post-signing commitment to
complete any missing paperwork in person.

G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

When it comes to main current M&A

trends in Argentina, in 2024 Argentina
experienced a significant rebound in M&A
activity, registering about 100 transactions
with a total value exceeding US$ 8.9 billion.
The year ended as the most active in M&A
since 2019 in terms of deal volume and the
highest in transaction value since 2017.
The second half of the year, in particular,
saw record activity, marking the busiest
six-month period for M&A since 2012.

This uptick has been largely driven by the
government’s pro-market policies and
ongoing economic normalization, which
have boosted investor confidence and set a
positive outlook for 2025.

While foreign buyers (both new entrants
and those already present in Argentina)
accounted for 51% of total transaction
volume, domestic investors have played an
increasingly important role. This suggests
that local players, who tend to better
anticipate economic cycles, are becoming



more confident in the country’s recovery.

Additionally, the energy sector took center
stage during 2024, accounting for 30% of
total deals and over 70% of transaction
value, especially in operations involving
mining, particularly lithium leading the
activity, followed by Oil & Gas, where
transactions were concentrated in the
upstream assets. The truth is that, given
the enormous worldwide demand for
minerals and taking into account the

need to guarantee access to strategic
resources, Argentina could become a major
investment target for countries seeking to
strengthen their position in this regard.

Another industry that played a leading
role in the last year was the technology
sector, particularly in software & IT, fintech,
biotech and blockchain. In the past few
years, Argentina has seen a huge growth
in the private capital sector, where private
capital investment was mostly allocated
to technology companies. This is also due
to the vast talent and ability of Argentine
entrepreneurs to provide disruptive and
creative solutions.

It is also important to mention the Draft Bill,
submitted to the Congress for the first time
in 2022, in order to amend the Personal
Data Protection Law. The aforementioned
amendment seek to facilitate technological
development and innovation as well as
digital economy, and to strengthen data
protection at a national level. The Bill was
praised by the European Commission
earlier this year when that body endorsed
Argentina’s status as a country suitable

for the free flow of personal data across
borders.

Finally, another sector that recorded
activity was the food and agribusiness, an
industry that is more than competitive in
Argentina and continues to attract foreign
investment, positioning itself as a natural
generator of transactions. This is because,
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as it happens with the mining, oil & gas and
technology industries, foreign investors
consider access to these resources or
markets to be of greater importance, than
the local economic context or country risk.

Other industries that experienced a
surge in transactions include pharma
and healthcare, as well as construction,
primarily in building materials and
engineering.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

After a period characterized by an
extremely volatile political and economic
context, 2024 has been a year of new
beginnings and strategic initiatives aimed
at attracting foreign investment as well

as to enhance the opening of Argentine
markets. This shift driven by the change
of government and the promotion of
macroeconomic policies aligned with
greater internationa trade exposure, has
created a much more encouraging and
investor-friendly scenario for M&A activity.

The first electoral year of a party with a
liberal approach implied the adoption

of measures intended to soften the
prevailing restrictions and achieving a
better integration with the rest of the world
and, consequently, an optimistic business
environment for the implementation of
agreements and transactions during the
coming years might be achieved. This
became evident from the very beginning
of the new government'’s term through

the enactment of regulations such as

the Decree of Necessity and Urgency No.
70/23, which introduced a broad legislative
amendment aimed at deregulating the
economy and limiting state intervention.
Additionally, the administration submitted
to the Congress a Draft Bill entitled “Ley de
Bases y Puntos de Partida para la Libertad
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de los Argentinos” commonly known

as the Omnibus Law, which proposes a
comprehensive overhaul of numerous
regulations and restrictions adopted in
the past, seeking to end state intervention
in the national economy and, therefore,
strengthen a free-market system.

Although some provisions of the original
Bill were modified during the negotiations
to obtain the Congress” approval, one of
the most important measures that will
definitely affect M&A is the amendment
to the Antitrust Law in order to increase
by 66% (to USD 85 billion) the minimum
amount at which companies must inform
the Antitrust Commission the acquisition
of another competing company. The

Draft Bill also states that, in the event that
antitrust authorities approve an economic
concentration, the merger cannot be
objected before an administrative court.
This could indicate the government'’s
intention to promote M&As within the
country.

Although approval of the Omnibus Bill is
still under discussion, it is clear that the
current government aims to facilitate
foreign investment, boost imports

and exports, and reduce the exchange
restrictions imposed by the previous
administration.

In light of this, Argentina’s M&A market is
set for continued growth in 2025, driven

by economic stabilization, lower country
risk, market-friendly policies, rising investor
confidence, and expanding opportunities
across key sectors. As economic and
political stability strengthen—along

with Argentina’s favorable regional
positioning—investment activity is
expected to accelerate, reinforcing a
positive outlook for M&A in the near future.
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

The Corporations Act 2001 (Cth)
(“Corporations Act”) sets out the main
legal framework in which companies
operate in Australia. The Corporations Act
is generally administered by the Australian
Securities and Investment Commission
(“ASIC”), which is an independent
Australian Government body and acts as
Australia’s corporate, markets, financial
services and consumer credit regulator.

Other key legislation and rules for
companies include the:

e Competition and Consumer Act 2010
(Cth) (“CCA");

e Foreign Acquisitions and Takeovers Act
1975 (Cth) (“FATA"); and

e Listing Rules of ASX Limited ("ASX
Listing Rules”), for Australian Securities
Exchange (“ASX") listed entities.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

The most common company structures in
Australia are:

e proprietary companies limited by
shares; and

e public companies limited by shares
(which may or may not be listed on the
ASX).

Companies limited by shares are limited
liability structures, meaning that each
shareholder’s liability is limited to their
capital contribution to the company, and
the directors will not be made personally
liable for the losses of the company (except
in limited circumstances).
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Key differences between a proprietary
company and a public company include:

e proprietary companies must have
no more than 50 non-employee
shareholders, whereas there is no limit
on the number of shareholders a public
company can have;

e proprietary companies must have
at least 1 (one) director who must
ordinarily reside in Australia, whereas
public companies must have a
minimum of 3 (three) directors, at least
two of which must ordinarily reside in
Australia and at least 1 (one) secretary
who must ordinarily reside in Australia;
and

e public companies generally have more
onerous financial reporting, disclosure
and regulatory compliance obligations
(for example, listed public companies
also have to comply with the ASX
Listing Rules) and are subject to more
onerous takeover rules.

There are also other, less common, business
structures in Australia, including companies
limited by guarantee, partnerships, no
liability companies and trusts.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

Australia’s foreign investment approval
regime regulates certain types of
investment by foreign persons of equity
interests in Australian companies, trusts
and interests in Australian businesses and
real property.

The Australian Treasurer (the “Treasurer”),
who is advised by the Australian

Government’s Foreign Investment Review
Board (“FIRB"), has the power to review, to
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block certain types of foreign investment,
apply conditions or require disposal of

an investment into Australia. Foreign
investment proposals are assessed on
whether it is contrary to Australia’s national
interest or national security.

There is a compulsory notification regime
which applies to: an action which is a
“notifiable action”and a “significant action’,
or an action which is a “notifiable national
security action”. The Treasurer has power
to re-review actions notified after January
1, 2021 on national security grounds in
certain limited circumstances.

There is also a voluntary notification regime
which applies to: “significant action” or a
“reviewable national security action” If prior
approval is not sought for these types of
actions, the transaction will be subject to
the Treasurer’s power to call in for review of
the transaction and make adverse orders
(such as requiring disposal) for 10 (ten)
years after the transaction.

Key actions that constitute “notifiable
actions” and “significant actions” include
foreign investors:

e acquiring a substantial interest
(generally at least 20% but can be 10%
or lower if the acquirer is a foreign
government investor or associate or the
target is a national security business,
agribusiness, media business or land
rich) in an Australian entity that is
valued above the relevant monetary
threshold; and

e acquiring an interest in Australian land
valued above the relevant monetary
threshold.

A“notifiable national security action”
includes a foreign person:

e acquiring at least 10% (and in some
cases less) in a “national security
business”;



e starting a“national security business”;
or

e acquiring an interest in national
security land.

A“national security business”is generally

1 (one), which is publicly known, or

could be known upon the making of
reasonable inquiries, to be connected

with a“critical infrastructure asset’,
telecommunications, Australian or a foreign
intelligence community or its supply
chains. A“critical infrastructure asset”
captures certain assets within the following
sectors: communications, data storage

or processing, defence, energy, financial
services and markets, food and grocery,
health care and medical, higher education
and research, space technology, transport,
and water and sewerage.

A foreign person is generally an entity

that is a foreign government investor

or in which a foreign person holds a
substantial interest of at least 20% or where
at least 2 (two) foreign persons hold an
aggregate interest of at least 40%. When
calculating whether a foreign person holds
a substantial interest, the interests of an
associate of the foreign person are included
in the calculation. Tracing can apply to
interests of at least 20% through a chain of
companies, trusts and limited partnerships,
so that entities can qualify as foreign
persons based on upstream ownership
interests.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

Currency exchange controls are not
usually seen in Australia. However, for the
purposes of countering money laundering
and tax evasion, there are cash reporting
obligations for foreign currency transfers
over a certain threshold.
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5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

It is the responsibility of an employer in
Australia that an employee is eligible to
work in Australia. There is a free online
government service Visa Entitlement
Verification Online system (“VEVO”) that
enables these checks. In addition, an
employer must ensure that superannuation
contributions will be made to a complying
superannuation fund on behalf of the
employee, as well as deductions of
appropriate tax. There is no limitation on
the number of foreign employees in a
company.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

A board of directors generally has oversight
of the operations of a company in Australia.
While certain directors, such as executive
directors and non-executive directors, are
appointed by the company to the board,
other directors, such as de-facto directors
(i.e., individuals who act as directors)

or shadow directors (i.e,, individuals

upon whose instruction the board is
accustomed to acting), may not be formally
appointed. Importantly, Australian law
does not distinguish between these types
of directors, whether they are formally
appointed or not.

Directors exercise the powers of the
company in accordance with the company’s
constitution and the Corporations

Act. While the board of directors are
empowered to act for the company
generally, there are certain matters which
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the board must refer to the shareholders for
approval (please see question 9 for further
details).

Executive management is generally
responsible for implementing the decisions
of the board of directors and running the
day-to-day operations of the company.

The Corporations Act imposes duties

on “officers”, which includes directors,
company secretaries or persons who
participate in making decisions that
affect the whole or a substantial part

of the business of the company or who
has the capacity to significantly affect
the company’s financial standing. These
duties include the duty to act in the best
interests of the company and for a proper
purpose and not to use their position
and/or information improperly to gain
an advantage or cause detriment to the
company.

Officers may face civil liability for breaches
of these duties, which may involve the
imposition of a pecuniary penalty or
disqualification from managing a company.
Officers may also commit a criminal offence
(punishable by imprisonment and/or a
pecuniary penalty) if they are reckless or
dishonest and breach the duty to actin
good faith or if they are dishonest in the
use of information or of their position.

Directors also have a duty to prevent
insolvent trading by the company. Subject
to exceptions, directors may be personally
liable for the company’s debts where

they are incurred when the company is
insolvent.

There are also duties and responsibilities
imposed on directors in other federal and
state statutes, common law and equity.
While some of the duties overlap, they are
not identical and the consequences for
breaching the duties may be different.
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7. What are the audit requirements in
corporate entities?

While all Australian companies are required
to keep financial records, the requirement
to prepare financial reports and have those
reports audited will vary depending on the
type of company in question. This response
will focus on the most common companies
in the context of M&A in Australia,

being public companies and proprietary
companies.

Public companies and‘large’ proprietary
companies (defined below) are required
to lodge a financial report and a directors’
report for each financial year. Unless

ASIC grants relief, the accounts of these
companies must be audited.

A large proprietary company is a company
that meets at least two of the following
criteria:

e the consolidated revenue for the
financial year of the company and the
entities it controls (if any) is at least AUD
50,000,000 (fifty million);

e the consolidated gross assets at the end
of the financial year of the company
and the entities it controls (if any) is
at least AUD 25,000,000 (twenty-five
million); and

e the company and any entities it control
(if any) have at least 100 employees at
the end of the financial year.

‘Small’ proprietary companies, being
proprietary companies that do not meet at
least two of the above criteria, are generally
not required to prepare and lodge audited
financial statements annually. However,
certain exceptions exist, including where
the company is directed to do so by ASIC

or where the company is controlled by a
foreign company in certain circumstances.



D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

The company’s constitution sets out the
rights and limits attached to shares.

If a private company has more than one
shareholder, rights and obligations of
shareholders may also be included in

a shareholders’ agreement. Different
share classes may attach different rights.
Shareholder rights may include the right
of the shareholders to appoint board
members, the right to attend and vote at
general meetings, the right to receive a
dividend, veto rights in respect of specified
matters, drag-along rights and tag-along
rights.

Shareholder rights for public companies
and proprietary companies may differ. For
example, an ASX listed public company
generally only has 1 (one) class of ordinary
shares, unless ASX approves an additional
class.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

Under the Corporations Act, certain matters
must be decided by shareholders holding
at least 75% of the votes, including:

e adoption of a constitution after the
registration of the company;

e amendment or repeal of the
constitution;

e change of company name;
e change of company type;

e variation of rights attached to shares
in a class of shares where a company
does not have a constitution, or has a
constitution that does not set out the
procedure for varying those rights;
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e aselective capital reduction;
e aselective buy-back of shares;

e the giving of financial assistance by
a company for the acquisition of its
shares; and

e avoluntary winding up.

Shareholders also have the right to
determine the following matters:

e shareholders holding at least 5% of
voting rights in the company can call a
general meeting; and

e shareholders holding at least 5% of
voting rights can prevent a general
meeting (other than the annual general
meeting) being held on short notice.

Minority shareholders also have the right
to bring a claim for oppressive or unfairly
prejudicial conduct.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

Proprietary companies can impose share
transfer restrictions. These are often
provided for in the constitution and
shareholders’agreement (if applicable).

Shares in public companies must
generally be freely tradeable, with transfer
restrictions only in rare circumstances.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

Directors of Australian companies are
under a specific statutory duty not to trade
while insolvent. If a director suspects that
the company is, or may become insolvent,
they should take mitigating steps including
avoiding the incurrence of additional debts,
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commencing a “safe harbour” process
(discussed below), or placing the company
into an insolvency process. In addition to
insolvent trading liability, directors must
consider the interests of the company’s
creditors to a greater degree in discharging
their directors’ duties of care and diligence
and good faith.

Insolvent trading or breach of directors’
duties claims can expose directors to
significant personal, and potentially
criminal (although this is uncommon)
liability if proven.

The “safe harbour” process is a defence to
insolvent trading claims (but not directors’
duty and other claims) which can be
invoked by directors if they are developing
or implementing a restructuring plan.
There are several conditions which

must be met to take advantage of safe
harbour, including the appointment of

an appropriately qualified advisor. A “safe
harbour” process is not a formal insolvency
process and can be flexible and private.

In implementing any restructuring plan,
directors should take advice to ensure they
comply with the relevant provisions of the
Corporations Act, including prohibitions
on creditor-defeating dispositions and on
transactions reducing the amount of assets
available to pay employee entitlements
when they fall due.

Alternatively, if the company’s financial
situation is more dire, the directors can
consider placing the company in voluntary
administration, the most common
insolvency process for restructuring, or
potentially other insolvency processes.

E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

The most common methods for acquiring
proprietary companies in Australia

are share acquisitions and business
acquisitions.
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Public company acquisitions commonly
occur via a scheme of arrangement or an
off-market takeover bid. Most friendly
deals are undertaken via a scheme of
arrangement, largely given its all-or-
nothing outcome.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

The main advantage of a share purchase
over other acquisition methods is that
the share purchase process is relatively
straightforward. An acquisition of all

of the shares in a company means that

a purchaser does not generally need

to arrange for the transfer of specific
assets of the company (although the
company’s contracts may be subject to
change of control provisions granting
third parties the right to terminate if
consent is not obtained) and no new
offers of employment are required for the
employees.

Another key advantage of share purchases
is that they are, in most cases, more cost
efficient from a tax perspective.

One disadvantage of the share purchase is
that the purchaser will acquire exposure to
all of the liabilities of the target company
along with all of the assets, through

the value of the target company shares.
For example, if a target company was
involved in litigation, the buyer would
have exposure to a potential decrease in
value of the shares given the litigation
liability of the target company. Purchasers
considering a share purchase should always
ensure that they carry out a thorough due
diligence process on the target company
and negotiate sufficient protection against
liabilities in the transaction documents.

On the other hand, the sale of assets
involves selecting specific assets and
liabilities in the target company to be



transferred and specifying the transfer
process for each asset class, as well as
making new offers of employment to staff
(where applicable).

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

Two of most common approvals that may
be required for private acquisitions are
from the Treasurer under Australia’s foreign
investment regime (please see question

3 for further details) and the Australian
Competition and Consumer Commission
("ACCC") (please see question 15 for further
details).

Acquisitions of target companies in certain
sectors in Australia require government
or regulatory approval to implement an
acquisition, including banking, insurance,
trustees of registrable superannuation
entities, and media / telecommunications.
There are also specific ownership
restrictions for foreigners in certain
Australian airports and for Australian
ships. Acquisitions of certain assets may
also attract government or regulatory
consent, including under Australian State
and Territory electricity, mining and gas
legislation.

On a share sale, the consent or wavier of
third parties to material contracts may be
required to avoid termination rights on a
change of control, depending on the terms
of the contract. Shareholder approval may
also be required for a share sale, depending
on the terms of the constitution and
shareholders’agreement (if applicable).

On an asset sale, the consent of third
parties to material contracts is generally
required to formally assign or novate the
contract to the buyer.
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It is customary for the buyer and seller
to agree to workarounds for contractual
counterparty consent for less material
contracts.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

The current Australian merger control
regime is voluntary (i.e,, there is no
obligation to notify a transaction to the
ACCC) and non-suspensory. However, a
new mandatory and suspensory regime
will take effect from 1 January 2026, with
parties having the option of notifying the
ACCC under the new regime on a voluntary
basis from 1 July 2026, which they will
mainly do to avoid the risk of having to
renotify a transaction if ACCC clearance is
not received by 31 December 2025. More
information about the new regime is
provided in response to Question 30 below.

Under the current regime, parties may
proceed to complete transactions without
notification or clearance. However, the
Competition and Consumer Act 2010 (Cth)
(CCA) prohibits acquisitions of shares or
assets that would have the likely effect of
substantially lessening competition in an
Australian market. The ACCC has the power
to investigate any acquisition of shares or
assets pre- or post-completion, but cannot
seek injunctions, penalties or divestiture
orders without bringing proceedings in the
Australian Federal Court.

Parties can seek to de-risk completion in
three ways. First, by applying to the ACCC
for‘informal clearance’ (the route used in
the significant majority of transactions). If
the ACCC considers that the transaction will
not have the likely effect of substantially
lessening competition, it will provide
a’‘comfort letter’indicating that it will

not oppose the transaction. The ACCC
recommends that parties notify if their
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products or services are substitutes

or complements and their combined
market shares are above 20%. Second,
parties can seek ‘merger authorisation’ If
the ACCC s satisfied that a transaction
would not be likely to substantially lessen
competition or would be likely to result in
a net public benefit that outweighs any
public detriment (including any lessening
of competition) it can grant a statutory
immunity from ACCC or third-party action.
Finally, parties may make an application
to the Federal Court for a declaration that
a transaction will not substantially lessen
competition.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

Acquisitions of (i) listed companies, (ii)
listed Australian managed investment
schemes or (i) unlisted companies with
more than 50 shareholders, are subject
to Australian takeover rules, which are a
combination of legislation and regulatory
policy.

In broad terms, a person cannot acquire

a relevant interest in the voting securities
of an entity subject to the takeover rules

if the consequence is a person’s voting
power exceeding 20%, unless an exception
applies. The common exceptions include
(i) acquisitions of relevant interests under a
scheme of arrangement, (ii) takeover bids,
(iii) acquisitions with target securityholder
approval, (iv) creep acquisitions (3% every 6
(six) months), (v) downstream acquisitions
(acquisition of listed securities in an entity
that holds securities in the target), (vi)
rights issues or (vii) exercising security
interests.

Other key shareholder thresholds for an
ASX listed company are:

e atleast 5%: triggers an obligation to
file a substantial holder notice, which is
publicly available;
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e more than 25%: provides the ability to
block a shareholders’ special resolution
and scheme of arrangement;

e more than 50%: provides the ability to
pass an ordinary resolution;

e atleast 75%: provides the ability to pass
a special resolution; and

e atleast 90%: gives rise to an entitlement
to undertake a compulsory acquisition
process to acquire complete ownership.

17. Is there a requirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

Listed companies have an obligation

to immediately disclose to the ASX any
information concerning it that a reasonable
person would expect to have a material
effect on the price or value of the securities
of the listed company. One exception

to this requirement is for confidential
information related to incomplete
proposals or negotiations. A confidential
indicative proposal for a control transaction
is likely to fall within this exception,
provided there are no leaks.

Public company M&A transactions that
have retained confidentiality are typically
announced on ASX once the target
company board determines to accept the
offer.

All transactions which require regulatory
approval would be required to be notified
to the relevant regulator. Regulatory
approvals are generally sought once

a public M&A transaction has been
announced to the market.

Private M&A transactions are typically
kept confidential between the transacting
parties excluding where disclosure is
required for any regulatory or third-party
consents.



18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

It is common in Australia for the parties
to a transaction to enter into exclusivity
agreements, pursuant to which the

seller agrees not to negotiate with any
prospective third-party purchaser for a
specified period of time. In private M&A
transactions, exclusivity obligations are
often included as a binding clause within
the term sheet.

In public M&A transactions, a no-shop
restriction preventing the target soliciting
alternatives is generally permissible. On the
other hand, a no-talk restriction preventing
a target negotiating with any potential
competing bidder and a restriction on
providing due diligence to a competing
bidder is generally only agreed provided
there is a fiduciary out which allows target
directors to fully exercise their fiduciary
duties without unreasonable constraints.
There is also the Takeovers Panel (“Panel”)
guidance on when notification obligations
and matching rights for a competing
proposal may give rise to unacceptable
circumstances.

Break fees are legally permissible provided
it does not constitute a penalty. In public
M&A transactions the Panel provides
general guidance that a break fee payable
by a target less than 1% of the equity value
of the target is generally not unacceptable
in the absence of other factors.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

A typical acquisition document would
include conditions precedent for regulatory
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approvals (if applicable) and in a private
company context, material third party
consents to be obtained.

In private M&A transactions, a no Material
Adverse Change (“MAC") condition
precedent is becoming increasingly more
common, and in public M&A transactions, a
no MAC condition precedent is typical.

Under Australian private company sale
agreements, it would be highly unusual

for the obligations of the parties to
consummate a transaction to be subject to
the continued accuracy of the warranties
and covenants. If there is a breach of a
warranty or covenant between signing and
completion, unless the breach triggers a“no
MAC" condition precedent, the parties must
still close the transaction and a post-closing
claim can be made for breach.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

Most private M&A transactions in Australia
involve a broad suite of warranties, which
are provided for in the main transaction
document. The warranties provided will
often depend on the bargaining positions
of the parties involved, however, a typical
suite of seller share sale warranties might
include (i) warranties relating to title and
capacity, (i) the information provided in
respect of the target company as part of the
transaction, (iii) the accounts of the target
company, (iv) the legal and regulatory
compliance of the target company, (v)

the employees, (vi) the assets (contracts,
properties, IP, IT, etc.) and (vii) liabilities of
the target company.

Tax liabilities are generally addressed in
the warranties, as well as in a separate

tax indemnity which isincluded in a
separate clause under the sale agreement.
This separate clause generally provides
indemnity for the target’s pre-completion
unpaid or unreserved tax liabilities.
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The typical remedy for a breach of warranty
by the seller is for the purchaser to bring

a claim under the terms of, and subject to
the limitations contained in, the transaction
documents. These limitations typically
include time periods within which claims
must be made (with such time periods
varying depending on the warranty that is
breached), the imposition of a maximum
liability cap, de minimis and basket. Sale
agreement warranties are almost always
qualified by reference to the full contents
of a data room (which disclose against all
of the warranties) and frequently, also a
disclosure letter for specific matters.

Warranties are also often qualified by
“general disclosure”, such as information
discoverable by making searches of online
public registers. Although the scope of
materials qualifying the warranties is very
broad, a disclosure will generally only

be effective in qualifying the relevant
warranty to the extent that sufficient facts
and circumstances are “fairly disclosed” (as
defined in the sale agreement).

W&l insurance is present in about 30%

of private M&A transactions in Australia.

It would most commonly be seen in
transactions above AUD 10,000,000 (10
million) involving private equity exits,
private seller (e.g., family trust) exits, sellers
staying on with the target company, and
multiple sellers.

Warranties are not generally provided in
public M&A transactions.

21. Isthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

There is a requirement to set a minimum
price for shares, however, this only applies
in respect of takeover bids for listed
companies. In this regard, the consideration
offered for shares in the bid class must
equal or exceed the highest price paid, or
agreed to be paid, by the bidder or any of
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its associates for a share in the bid class
during the 4 (four) months before the bid.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

The principal types of acquisition finance
available for potential buyers in Australia
are senior debt, unitranche debt and

term loan B debt. Other types of finance
include subordinated debt provided at the
operating company level and mezzanine
holdco debt which is structurally
subordinated to the senior debt.

A company may provide financial assistance
to a potential buyer of shares in the target
company or its holding company if the
financial assistance would not materially
prejudice shareholders or creditors of the
relevant companies. Alternatively, the
Corporation Act provides for a shareholder
approval regime, commonly referred

to as a financial assistance ‘whitewash
process' Under this regime the financial
assistance may be provided if approved

by the requisite threshold of shareholders
of the company giving the financial
assistance and the shareholders of the
company which will, on completion of

the acquisition, be the target’s ultimate
Australian holding company.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

In private M&A transactions, shares are
transferred by way of a share transfer form,
which is signed by the buyer and seller
and exchanged on the completion of the
transaction. At completion, the seller must
hand back their original share certificate to
the company for cancellation. If the seller
does not have its original share certificate,
a buyer should request an indemnity in



respect of its lost share certificate. Once

the share transfer form has been signed,
stamp duty must be paid (if applicable). The
register of members of the target must be
updated to reflect the purchaser as the new
holder of the shares on completion of the
transaction. Once the register of members
has been updated, a new share certificate
can be issued to the purchaser. Finally, ASIC
must be notified of certain details of the
share transfer so that the public companies
register can be updated.

In M&A transactions involving listed
companies, shares are transferred in
accordance with the ASX rules. These
transfers are generally perfected on an
electronic register.

24. Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

Non-resident shareholders are generally
exempt from Australian capital gains tax
on sale of shares in an Australian resident
company, provided that the shares do
not constitute an “indirect Australian real
property interest”and do not relate to a
business carried on by the foreign resident
through a permanent establishment

in Australia. An “indirect Australian real
property interest” generally includes an
interest of 10% or more in a company, the
underlying value of which is principally
derived from Australian real property.

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Yes, Australian contract law does not
prohibit contracts being executed or
expressed in a foreign language. However,
if a contract in a foreign language is to be
relied on in court proceedings, or provided
to an Australian Government authority,

it will be necessary to provide the court

or authority with an English translation,
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typically prepared by an appropriately
qualified translator (e.g., accredited by
the National Accreditation Authority for
Translators and Interpreters (“NAATI")).

26. Can acquisition documents be
governed by a foreign law?

Yes. Australian contract law respects party
autonomy in choice of governing law
provided the parties’ choice is bona fide,
legal and not contrary to public policy.
There may also be certain “mandatory laws
of the forum” (typically, statutes) that an
Australian court will apply to the contract
irrespective of the parties’ choice of law.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Yes, arbitration clauses are permissible, but
the vast majority of M&A deals in Australia
typically refer disputes to courts (as a last
resort). However, it is more common to
use arbitration clauses for deals in the
construction sector or for deals involving
foreign parties.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

If the sale agreement includes a power of
attorney or there is a lack of consideration,
the sale agreement will need to be
executed as a deed which requires specific
formalities.

Generally speaking, it is possible for
companies to sign acquisition documents
(including deeds) electronically. The law
of execution draws on federal and state
legislation and as such, tailored legal advice
should be obtained where electronic
signing is proposed by a party as the
requirements may differ depending on
the Australian State or Territory in which
signing occurs and the type of document
signed.
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G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

2024 has been a year marked by
macroeconomic uncertainties, geopolitical
tensions and raising interest rates, which
contributed to a market riddled with
unpredictability and risks. Despite that,
Australia continues to be a significant
attraction for foreign bidders. In 2024,
public M&A deals in Australia were higher
compared to previous years but the
overall deal value has dropped whereas
deal volume in private M&A deals has not
recovered as hoped at the start of 2024,
The top three industries with the most M&A
activities in 2024 in Australia were energy,
mining & utilises, followed by financial
services and TMT in joint second place.
Despite inflation easing and interest rates
stabilising, cash remains the preferred
consideration across the board.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

As a result of the Treasury Laws
Amendment (Mergers and Acquisitions
Reform) Act 2024 (Cth), which makes a
number of amendments to the CCA, a new
Australian merger control regime will apply
from 1 January 2026.

While a number of details regarding the
new regime are still to be confirmed, the
new regime introduces an obligation to
notify the ACCC of acquisitions of shares
(that result in a change of control) or
assets that exceed prescribed monetary
thresholds (based on the merger parties’
turnover and/or the transaction value) and
to suspend completion pending receipt
of ACCC approval. The Government may
also designate classes of acquisitions (for
example in certain industry sectors) that

are notifiable irrespective of whether the
monetary thresholds are satisfied.

The monetary thresholds will be confirmed
by the Government in secondary
legislation, which at the time of writing
has not been passed. The Government
has previously suggested that there will
be three sets of thresholds, and a merger
will be notifiable where either one of
them is met, as set out below. However, as
confirmation of the thresholds is expected
at any time, merger parties should check
the current position:

« 'Economy-wide" the target has a
material connection to Australia; and
the combined Australian turnover
of the merger parties (including the
acquirer group) is at least $200 million;
and either the Australian turnover
of each of at least two of the merger
parties is at least $50 million or the
global transaction value it at least $250
million; OR

« ‘Very large acquirers’: the acquirer
group’s Australian turnover is at least
$500 million; and the Australian
turnover of each of at least two of the
merger parties is at least $10 million; OR

«  ‘Cumulative turnover”: either (i) the
combined Australian turnover of the
merger parties (including the acquirer
group) is at least $200 million, and the
cumulative Australian turnover from
acquisitions by the merger parties
involving the same or substitutable
goods or services over the previous
three-year period is at least $50 million;
or (ii) the acquirer group’s Australian
turnover is at least $500 million, and
the cumulative Australian turnover
from acquisitions by the merger parties
in the same or substitutable goods or
services over a three-year period is at
least $10 million.’

1 Under both cumulative tests, there is a de minimis exception for acquisitions of entities or assets with less than $2
million Australian turnover and a further exception for previously notified acquisitions.
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Each contravention of the obligations to
notify and suspend completion is subject
to maximum penalties of $50 million, three
times the gain from the contravention

or 30% of the corporation’s Australian
turnover during the relevant period.

Merger parties may notify an acquisition
to the ACCC on a voluntary basisin a
transitional period from 1 July 2025, which
they may elect to do to avoid the risk of
having to renotify where approval under
the current regime remains outstanding as
at 1 January 2026.

The legal test has not significantly changed
and remains whether the transaction would
be likely to have the effect of substantially

lessening competition in any market in
Australia, although the test has been
clarified to include acquisition that would
be likely to have the effect of creating,
strengthening or entrenching a substantial
degree of power in a market.

A’Phase I investigation will last up to 30
business days and a‘Phase II'investigation
will last up to 90 business days. If the ACCC
concludes after Phase Il that an acquisition
will have the likely effect of substantially
lessening competition, the merger parties
may apply for a determination that the
acquisition results in a public benefit, which
the ACCC will consider in‘Phase Il lasting
up to 50 business days.
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A. General

1. What is the main legal framework In particular, the following additional laws
applicable to companies in your are relevant for Austrian companies:

Cll o
jurisdiction? e Act on the Societas Europea (SE-G);

There is no single law regulating companies
in Austria. In principle, the Austrian Civil
Code (Allgemeines Biirgerliches Gesetzbuch; e Corporate Transformation Act (UmwG);
ABGB) and the Austrian Commercial Code
(Unternehmensgesetzbuch; UGB) set forth
the basic legal framework applicable to e EU Reorganisation Act (EU-UmgrG);
companies. In addition, specific laws apply o

depending on the company form, such e Minority Shareholder Squeeze-Out Act
as the Act on Limited Liability Companies (GesAusG);

(GmbH-Gesetz; GmbHG) for limited liability e Stock Exchange Act (BérseG);
companies (Gesellschaften mit beschrcinkter .

Haftung; GmbH), the Act on Flexible * Takeover Act (UbG);

Companies (Flexible Kapitalgesellschafts-
Gesetz; FlexKapGQ) for flexible companies
(Flexible Kapitalgesellschaften or FlexCo) e Cartel Act (KartellG);

or the Austrian Stock Cgrporation Act e Labour Constitution Act (AVRAG)
(Aktiengesetz; AktG) for joint stock

corporations (Aktiengesellschaften; AG).

e Demerger Act (SpaltG);

e Reorganisation Tax Act (UmgrStG);

e Investment Control Act (InvKG)
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2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

In principle, the Austrian legal system
distinguishes between partnerships
(Personengesellschaften) and corporations
(Kapitalgesellschaften).

The majority of companies in Austria

are corporations with the 2 (two) main
types being limited liability companies
(Gesellschaften mit beschrénkter

Haftung) and joint stock corporations
(Aktiengesellschaften). As of January 1, 2024,
the FlexCo (Flexible Kapitalgesellschaft)

has been introduced as a new legal entity.
Corporations acquire legal personality
through registration with the Austrian
companies’ register (Firmenbuch). The
shareholders of corporations are generally
not personally liable for the company’s
obligations and liabilities (there are only
few exceptions to such principle).

By far the most prominent company form
in Austria is the limited liability company.
The limited liability company has - since
January 1, 2024 - a minimum share
capital of EUR 10,000, of which EUR 5,000
need to be paid in. The minimum share
capital contribution of each shareholder
must amount to at least EUR 70. Limited
liability companies are represented

by their managing directors, who are
bound by directives (Weisungen) of the
company'’s shareholders, which results

in a strong control over the company by
the shareholders. Further, shareholders of
a limited liability company benefit from
substantial (minority) shareholder rights.

The minimum share capital of joint stock
corporations is EUR 70,000, which is
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divided into shares held by the company’s
shareholders. The corporation’s governance
consists of a two-tier structure: A joint stock
corporation is represented by its board of
directors, appointed by the supervisory
board which is, in turn, appointed by the
shareholders. Neither the supervisory board
nor the shareholders can issue binding
instructions to the board of directors.
Certain reserved matters require the
approval of the supervisory board.

Generally, the FlexCo is based on the
limited liability company, but comes with
certain elements that have been reserved
for joint stock corporations so far. Therefore,
the FlexCo can be classified as a “hybrid”
between the limited liability company and
the joint stock corporation. FlexCos are
represented by their managing directors,
who are bound by directives (Weisungen) of
the company'’s shareholders. Shareholders
benefit from substantial (minority)
shareholder rights. In contrast to the limited
liability company, the FlexCo offers capital
measures like contingent capital (bedingtes
Kapital) or authorized capital (genehmigtes
Kapital), which have been reserved for the
joint stock corporation thus far. Further,

the minimum share capital contribution of
each share quota amounts to EUR 1.00 and
certain formalities have been eased (e.g.,
FlexCo shares can be transferred without

a notarial deed, if a private deed before a
lawyer or a notary is set up).

In general partnerships (Offene Gesellschaft;
0G), shareholders are personally liable for
the company’s obligations and liabilities.
The same applies to the general partner
(Komplementdir) of limited partnerships
(Kommanditgesellschaft, KG). However, a
limited partnership also includes at least

1 (one) limited partner (Kommanditist),
whose liability does not go beyond the
registered capital contribution. In a limited
partnership, the general partner can also be
a limited liability company (GmbH & Co KG).



B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

The acquisition of a shareholding exceeding
certain thresholds or a controlling influence
by non-EU/EEA/Swiss nationals) in an
Austrian target requires prior approval
under the Austrian Foreign Investment
Control Act (Investitionskontrollgesetz,
“ICA"), if, inter alia, the Austrian target

is active in certain sectors. In addition

to certain “highly sensitive” sectors, the

ICA contains a demonstrative list of

other sectors, in which prior approval is
required if the relevant activities/areas are
considered critical infrastructure, critical
technology or concern the supply with
critical resources.

The competent authority applies a very
broad interpretation to the scope of
application of the ICA, with the effect that
the sectors explicitly listed in the Austrian
Foreign Investment Control Act are per se
considered to be critical (with the degree
of criticality being irrelevant for purposes
of determining a filing requirement exists).
In practice, this has resulted in every M&A
transaction involving the investment by a
foreign person in a sector which is explicitly
listed in the ICA being notified to the
competent authority (which is currently the
Austrian Ministry for Labor and Economy;
Bundesministerium fiir Arbeit und Wirtschatt,
“BMAW").

The approval process under the ICA takes
approx. 9 (nine) weeks (following an
EU-wide consultation mechanism of 35
calendar days, the BMAW has to decide
within 1 (one) month whether to approve
the transaction or initiate an in-depth
examination) - if a transaction is subject to
the ICA, closing may only take place once
such approval has been granted.
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However, the acquirer may

apply for a clearance certificate
(Unbedenklichkeitsbescheinigung) to clarify
whether a transaction actually requires
approval (this can be done any time before
the acquisition). While the BMAW has a
period of 2 (two) months to decide upon
such application, the BMAW typically
decides prior to the expiry of such period.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

The capital contribution of limited
liability companies, FlexCo's or joint stock
corporations must be paid in Euro. Apart
from that, there are no foreign exchange
restrictions.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

Non-EEA citizens require a work and
residence permit. However, this does
not apply to non-EU/EEA/Swiss citizens,
who must only register with the Austrian
authorities within 4 (four) months after
entering Austrian territory.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

a)  Limited Liability Companies

A limited liability company is represented
by 1 (one) or more managing directors
with sole or joint power of representation.
The scope of the power of representation
is prescribed by law and cannot be
changed in the articles of association or
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by a shareholders' resolution towards third
parties. The managing director is bound by
the shareholders’instructions. The general
assembly consists of all shareholders and

is the supreme decision-making body.

Its main task consists of reviewing and
approving the annual financial statements,
the distribution of retained earnings and
other structural measures of the company.

The managing director is obliged to
exercise the due care of a prudent
businessman. Therefore, the managing
director is fully liable to the company for

a willful or negligent breach of such duty.
Several managing directors are jointly

and severally liable. Only in exceptional
cases, such as in case of violation of legal
provisions that aim to protect creditors,
the managing director may be held liable
vis-a-vis creditors. In principle, there is no
obligation for limited liability companies to
establish a supervisory board. However, the
law provides for a compulsory supervisory
board in case certain size requirements

are met (essentially (i) a share quota of
more than EUR 70,000 and more than

50 shareholders or (ii) more than 300
employees) which does not have great
practical significance. The same standard
of liability applies to members of the
supervisory as for managing directors,
however, restricted to their scope of duties.

b)  Flexible Companies

The statements set out in item a) above also
apply to FlexCos.

However, the obligation to establish

a supervisory board already applies if

a FlexCo qualifies as a medium-sized
company pursuant to section 221
paragraph 2 and 4 Austrian Commercial
Code. FlexCos are considered medium-sized
companies if two of the following criteria
are met: (i) EUR 5 million in balance sheet
total, (i) EUR 10 million in revenues and/or
(iii) an annual average of 50 employees.
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c)  Joint Stock corporations

In a joint stock corporation, the
management board consists of at least

1 (one) member that represents the
corporation externally and oversees the
company’s internal operations. If the
management board consists of several
members, in general all members represent
the corporation jointly. The management
board is obliged to provide regular reports
to the supervisory board. Further, it is
responsible for the preparation of annual
financial statements and the arrangement
of general meetings. The management
board is not bound by instructions of the
supervisory board or the shareholders.
The general meeting consists of all
shareholders and is the highest body of
the company. Certain decisions are to be
made exclusively by the general meeting,
such as among others, adopting the
annual financial statements, appropriating
the balance sheet profit, electing the
supervisory board members.

The management board has a duty to

the company to exercise the due care of

a prudent businessman. Members of the
management board who violate their
obligations are jointly and severally liable to
compensate the company for any resulting
damage. In principle it is possible to define
business fields, however, there are certain
major obligations (Kardinalpflichten) for
which all board members are responsible.
The same standard of liability applies for
members of the supervisory board, but is
restricted to their scope of duties.

7. What are the audit requirements in
corporate entities?

Generally, limited liability companies and
FlexCos are obliged to have their annual
financial statements audited by an external
auditor. Only limited liability companies
and FlexCos not meeting certain revenue



thresholds are exempt from this obligation,
unless they are required by law to establish
a supervisory board (see Question 6). The
auditor is elected by the shareholders; if a
supervisory board exists, it must submit a
proposal for the election.

Joint stock corporations are obliged to have
their financial statements audited by an
independent auditor, which is elected by
the general meeting based on a proposal of
the supervisory board.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

There are no different share classes in
limited liability companies. However, the
Act on Limited Liability Companies is quite
flexible in this respect. It is possible and
quite common in practice to contractually
establish different share classes by
granting certain preferential rights to
specific shareholders, such as the right to
preferential profit distribution, to nominate
managing directors or to veto certain
specific corporate or operative measures
(e.g., capital increases, reorganization
measures, etc.).

FlexCos may issue fractional shares and
have different share classes. Thus, FlexCo
shareholders can hold several shares of
different share classes (e.g., common-shares
and series-A shares) and dispose of them
separately. Furthermore, shareholders with
multiple votes can engage in split voting,
which can be especially advantageous in
case of trusteeships. In addition, a new
share class concept - the company value
shares (Unternehmenswert-Anteile,“CVS”)
— has been introduced. CVS are primarily
designed for (but not limited to) employee
participation in early-stage companies
(start-ups). With a corresponding legal
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basis in the articles of association, CVS
may be issued up to a maximum of 25%

of the FlexCo's share capital. CVS grant a
right to participate in the net profit and
liquidation proceeds of the FlexCo, but
unlike ordinary shares - in principle - do
not have voting rights. However, CVS come
with participation rights in shareholder
meetings as well as information and
inspection rights.

In joint stock corporations, the board
members are not appointed by the
shareholders. In practice, however,
shareholders can influence the
appointment of board members via the
supervisory board, which is appointed by
the shareholders. Under Austrian law it is
feasible to grant shareholders preferential
rights to nominate members of the
supervisory board.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

Both the Act on Limited Liability Companies
as well as the Joint Stock Corporations

Act provide for certain minority rights
depending on the shareholding.

a) Limited Liability Companies and
FlexCos

In the case of limited liability companies
and FlexCos, shareholders holding at least
one third of the company’s outstanding
share capital are entitled to appoint a
minority representative to the supervisory
board (if established). Shareholders holding
at least 10% of the outstanding share
capital may convene general meetings or
place a specific item on the agenda of the
same. In addition, shareholders holding
more than 25% of the outstanding share
capital form a so-called blocking minority
with respect to matters that — pursuant to
law - require a majority decision of at least
75%.
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b)  Joint stock corporations

Regarding joint stock corporations, a
minority shareholder or a collective of
shareholders holding a minimum of 5% of
the outstanding share capital are entitled to
request the convocation of a shareholders’
meeting or the addition of a specific matter
to the agenda of such a meeting. Further,

a minority representing at least 10% of the
outstanding share capital can demand the
removal of a member from the supervisory
board for cause through a court ruling.
Similar to limited liability companies,
decisions on particular issues that require

a 75% majority are subject to a blocking
minority, when 25% plus 1 (one) vote of the
capital stock is attained.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

The articles of association of a limited
liability company, FlexCo or a joint stock
corporation may restrict the transfer of
shares. Further, syndicate agreements may
subject a share transfer to prior consent of
all or certain shareholders or lay out formal
requirements which must be complied
with.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

N/A
E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

Share transfers are the most common
acquisition method in Austria, while asset
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transfers are less frequent. The choice of
the transfer method generally depends
on various considerations such as tax
implications, the scope and complexity
of the target business and liability risks
connected with the acquisition. Usually
only smaller transactions and those
involving a limited number of assets are
structured as an asset deal.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

When acquiring a company through a
share deal the legal entity of the target
remains unchanged. All rights and
obligations of the target company are
transferred by way of universal succession
(Gesamtrechtsnachfolge) to the acquirer.
While this makes the share deal generally
the easiest option to acquire a company
it also comes with some risk, because, in
particular, the company is acquired with
all its obligations and contingencies.
However, there will be no direct liability
for the acquirer since in a limited liability
company only the company itself but not
the shareholders are liable for company
obligations. Further, in Austria the
transfer of shares requires a notarial deed.
Consequently, for a share deal involving a
limited liability company, a public notary
is required which comes with additional
costs. However, the transfer of shares in

a FlexCo can be documented through a
private deed (Privaturkunde) executed by
either an attorney-at-law or a public notary
- a notarial deed is not required.

In asset deals, on the other hand, assets are
transferred by way of singular succession
(Einzelrechtsnachfolge) which means

they must be identified individually

and for each asset the right transfer act
(Verfiigungsgeschdift) must be executed. The
main advantage of an asset deal consists in
choosing whether to acquire certain or all
assets including liabilities attached thereto.



However, Austrian mandatory law provides
for special liability provisions applicable

to asset deals pursuant to which certain
contracts (e.g., employment contracts) or
liabilities attached to the acquired business
are transferred to the acquirer. Under

such provisions, the acquirer’s liability is
generally limited with the purchase price.
Asset deals are entered into with the target
company. Unless the asset deal is to be
considered an extraordinary measure or the
articles of association subject the transfer
of assets to the shareholders’approval

the permission of the shareholders is not
required.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

a)  Corporate approval

Asset deals are carried out by the
respective representative body of the
company, the managing directorin a
limited liability company and in a FlexCo,
or the management board in a joint stock
corporation. However, depending on the
corporate governance of the respective
company, certain transactions may require
the approval of the company’s shareholders
or the supervisory board. In particular, the
acquisition or sale of subsidiaries requires
the approval of the supervisory board of a
joint stock corporation.

Share deals, on the other hand, are entered
into by the respective shareholders.

b)  Regulatory/sector based approval

Depending on the industry of the acquired
company, the prior approval by or
notification to a regulatory authority may
be required.
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There are regulatory control provisions

in certain sectors such as the banking,
insurance, utilities, gambling and
telecommunications industries and

other highly regulated sectors, that may
influence the process of an acquisition.
Changes of target ownership will usually
require advance notification to the relevant
government agencies in cases where
certain thresholds of stake ownership

are reached or exceeded. For example,
transactions involving Austrian banks
require the approval of the Financial Market
Authority (Finanzmarktaufsicht).

Under the ICA, the direct or indirect
acquisition by foreign investors requires in
some cases the advance approval by the
Austrian Minister of Economy and Labor
(see Question 3).

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

Transactions not exceeding the
transaction volumes of the EC Merger
Control Regulation but exceeding the
following thresholds prescribed by
Austrian cartel law are subject to approval
by the Federal Competition Authority
(Bundeswettbewerbsbehorde, “FCA”):

e the undertakings participating in
the acquisition had a turnover in the
business year prior to the merger of
more than EUR 300 million worldwide,

e the undertakings participating in
the acquisition had a turnover in the
business year prior to the merger of
more than EUR 30 million in Austria,

e atleast 2 (two) of the undertakings
each had a turnover of more than EUR 5
million worldwide.

Or the following cumulative conditions:

e the combined turnover of the
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undertaking must be at least EUR 300
million worldwide and EUR 15 million
domestically,

e the"value of consideration” for the
transaction must be above EUR 200
million (new transaction value element),

e the target must be active in Austriato a
significant degree.

Austrian cartel law prohibits completing
notifiable transactions before being cleared
by the authority. The FCA examines within
a 4 (four) week period whether the planned
transaction will create or strengthen a
dominant position and, thus, could have
the effect of restricting competition.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

The Austrian Takeover Act
(Ubernahmegesetz, “ATA”) regulates both
voluntary and mandatory public takeover
bids for shares of a joint stock corporation
or a Societas Europea based in Austria,
provided that the shares are admitted to
trading on the Vienna Stock Exchange

at a regulated market. The Takeover
Commission (Ubernahmekommission) is the
competent authority.

Austrian law recognizes mandatory offers,
voluntary offers aimed at control and
voluntary offers:

e Mandatory offers are triggered if a
controlling shareholding is acquired.
Control is defined as a shareholding
of more than 30% of the voting
rights. A mandatory offer is subject to
minimum pricing rules, it must be an
unconditional offer (except for legal
conditions like regulatory approvals)
and requires a cash offer (but can have
a paper alternative in addition) and
sufficient funds. It must be made to
all other shareholders to acquire their
shares.
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e Voluntary offers aimed at control
are triggered if a non-controlling
shareholder (i.e., with a shareholding of
less than 30%) submits an offer aimed
at control. Such offers are subject to
the rules on mandatory bids (Equal-
Treatment-Rule), particularly on cash
offers and minimum price. However,
voluntary offers aimed at control are
subject to a mandatory statutory
50% acceptance threshold. However,
voluntary offers aimed at control may
be subject to conditions, particularly
upon reaching or exceeding a higher
acceptance threshold.

e Voluntary offers (which are not aimed
at control or launched by an already
controlling shareholder) are not subject
to minimum pricing rules and the
mandatory cash offer rule does not
apply. As in case of offers aimed at
control, partial offers may be subject to
conditions.

There are no minimum pricing rules or cash
requirements in voluntary bids. However,

in a mandatory offer and a voluntary bid
aimed at control, the price shall not be
lower than the highest consideration of the:

e average share price during the
6 (six) month period prior to the
announcement of the offer and

e highest price paid or offered for target
shares by the bidder in the 12 months
before the offer is filed with the TC.

17. Is there a requirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

a)  Merger Control

A deal must be disclosed to the FCA if the
criteria of a merger control are met (see
Question 15).



b)  Public Takeover

A public takeover must be disclosed if the
transaction falls under the scope of the ATA,
which is only applicable for acquisition of
a controlling interest in a listed joint stock
corporation. This is the case if any person
acquires a direct or indirect controlling
interest in a target company, whereas a
direct or indirect controlling interest exists
if at least 30% are reached or exceeded
directly or via another company. If this
threshold is met, the Takeover Commission
must be informed about the acquisition

of the controlling interest in the target
company. In addition, the acquirer must
make a public offer for all equity securities
of the target company.

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

Since Austrian law is based on the principle
of freedom of contract, the transaction
parties are free to seek any type of

security measures as long as they do not
violate moral principles (Sittenwidrigkeit).
Exclusivity clauses are usually included

as part of a legally (non) binding letter of
intent or term sheet. However, exclusivity
agreements can also be concluded as
stand-alone agreements. Even without an
agreement on a break fee, under Austrian
law, breaking off negotiations without
cause may entitle negotiating partners to
reimbursement of frustrated costs which,
however, has no great practical significance.

In public M&A transactions, break fees are
not prohibited but are not quite common
because the payment of a break fee must
be disclosed in the offer document and,

if excessive, may violate the ATA, if they
hinder competing offers.
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19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

Conditions precedent are fairly common.
Besides merger control clearance, which
regularly must be covered by conditions
precedent, the transaction agreement
may also be subject to the obtaining of
certain (legally required) approvals (e.g.,
by authorities or shareholders) or no-
occurrence of certain material adverse
changes prior to completion of the
transaction.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

In principle, the practice distinguishes
between fundamental warranties covering
authority, capacity and title and business
warranties relating to aspects of the
operational business of the target. The
liability for warranty breaches is typically
limited in time and amount (usually, caps,
hurdles, and baskets are agreed upon).
Further, the warranties are typically subject
to additional limitations (such a disclosure
concept) and a defined process for the
enforcement of liability claims.

Warranty and indemnity (commonly known
as W&I) insurance is frequently used on
larger transactions. To ensure coverage, the
agreed warranties must be included in the
share purchase agreement. W&I insurance is
becoming increasingly important in Austria.

If the acquisition documents do not outline
specific remedies, the general warranty
rules of the Austrian Civil Code apply.

21. Isthere arequirementto seta
minimum pricing for shares of a
target company in an acquisition?
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Generally, there is no obligation to set a

minimum price for the shares of a company.

However, in case the target company is a
stock listed corporation, mandatory offers
and voluntary offers aimed at acquiring
control are subject to statutory minimum
price rules (see Question 16).

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

The type of financing depends on the size
of the transaction and whether the acquirer
is strategic or private equity. In practice,
financing is often provided through equity
or bank financing, or a mixture of both.
However, alternative sources of financing
such as debt funds are becoming more
common.

In principle, security is provided by equity
and debt commitment letters, corporate
guarantees and bank guarantees.

Due to strict capital maintenance rules
and prohibitions on financial assistance in
Austria, target companies are, apart from
few exceptions, restricted from providing
financial assistance in the acquisition of
their own shares.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

The transfer of shares in a limited liability
company requires the execution of a
share transfer agreement in the form of
a notarial deed (physical or electronic),
whereby the involvement of a public
notary is required. However, the transfer
of shares in a FlexCo has been simplified
and can be documented through a private
deed (Privaturkunde) executed by either
an attorney-at-law or a public notary - a
notarial deed is not required. The change
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of the shareholders must be registered
with the Austrian companies’ register
(Firmenbuch), whereby the registration of
the share transfer is only declarative and
does not affect the legal ownership of the
shares.

No specific form requirements apply to
the transfer of joint stock corporation
shares. Shares in non-listed companies
must be issued in the form of registered
shares (Namensaktien). Registered shares
are transferred by means of written
endorsement by the seller. The company
must be notified of the transfer of
registered shares. However, the transfer
may require the consent of the company.

24. Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

Equity contributions of a direct shareholder
in its Austrian subsidiary are not taxable.
However, waivers on impaired receivables
may trigger corporate income tax at the
level of the Austrian company. A merger
may be exempt, under certain conditions,
from capital transfer tax and value added
tax (VAT) and the rate of the real estate
transfer tax (RETT) may be lowered.

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

In general, acquisition documents can

be executed in any language, however, if
the involvement of a notary is required,
the certifying notary also has to be a
court-certified translator in the language
of the respective acquisition document.
Further, certain documents which need to
be submitted to the Companies’ Register
Court (Firmenbuchgericht) or to other
(supervisory) authorities must be translated
into or provided in German language.



26. Can acquisition documents be
governed by a foreign law?

Acquisition documents are not required to
be governed by Austrian law. However, if
governed by foreign law, certain mandatory
provisions of Austrian law apply to the
acquisition (e.g., the requirement of an
execution of the share transfer purchase
agreement in form of a notarial deed).

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Arbitration clauses are legally permissible
in Austria. In principle, arbitration clauses
are not included in acquisition documents,
however, especially in cross-border
transactions international investors tend to
prefer arbitration proceedings.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

When concluding transactions, the freedom
of form applies, unless otherwise provided
by law (e.g., guarantee contract) or contract.
This means that legal transactions can be
concluded in writing, orally or by conclusive
behaviour.

However, the involvement of a public
notary is required for the transfer of shares
in limited liability companies since the
share transfer purchase agreement must

be executed in form of notarial deed. This
can also be done via online notarial services
(pursuant to Section 90a Notarial Code.
(NotaktsG)) and therefore acquisitions can
usually be concluded completely remotely.

G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

Despite the general downward trend
in the M&A market and the influence of
macroeconomic factors such as geopolitical
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tensions, rising inflation, high energy prices
and production costs, the Austrian M&A
market continues to develop in a relatively
stable manner.

Accordingly, the number of transactions
with Austrian parties involved has increased
compared to the previous year, whereas
the transaction volume on the international
market has decreased. Although company
valuations remain at a high level, they

have declined compared with the previous
year due to the high level of interest rates
and uncertainty about future economic
developments.

In the domestic market, the main trend is
towards increasing internationalization.
This is reflected in the rising number of
outbound transactions, in which Austrian
companies take over target companies
abroad.

In general, high interest rates and financing
costs tend to slow M&A activity down, but
on the other hand private equity funds
that have accumulated liquidity are on the
lookout for investment opportunities and,
thus, are expected to become more active.

The outlook seems particularly good with
respect to companies in the pharmaceutical
and healthcare sectors, technology
companies, companies concerned with
energy, sustainability and the environment
and online retailers. Investor demand

is likely to increase in these areas. In

the future, environmental, social and
governance (“ESG") issues will also come
to the fore, as due diligence request lists
regularly target ESG risks.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

N/A
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

In Azerbaijan, the primary legal framework
governing companies, including aspects
related to mergers and acquisitions, is
established by several key legislative
documents. These include:

e The Civil Code of the Republic of
Azerbaijan dated December 28, 1999
(the “Civil Code”);

e Law of the Republic of Azerbaijan on
State registration and state registry of
legal entities dated December 12, 2003
(the “Law on State Registration”);

e Law of the Republic of Azerbaijan on
Securities Market dated May 15, 2015
(“Law on Securities Market”)

Global Mergers & Acquisitions Guide 2025

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

There are four types of companies available:
Limited Liability Company “LLC", Open Joint
Stock Company “0JSC”, Closed Joint Stock
Company “CJSC” and Additional Liability
Company.

Notably, among various types of
companies, the limited liability company
emerges as the most frequently established
entity in Azerbaijan.

Limited Liability Company (LLC):
Established by one or several individuals
(natural and/or legal persons), the charter
capital of an LLC is divided into shares as
determined by the charter. Participants do
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not bear responsibility for the company’s
obligations and risks associated with the
company'’s activities limited to the extent of
value of their share capital contributions.

Additional Liability Company: Similar to
LLCs, but with shareholders assuming a
higher degree of liability. The participants
jointly bear subsidiary liability for the
company'’s obligations with their property,
which amounts to a multiple of the value
of their contributions as specified in the
company'’s charter. This is rarely used for of
legal entity.

A joint-stock company (JSC) is a business
entity characterized by a share capital that
is segmented into a specified quantity

of stock units. Exclusively, JSCs possess

the privilege to the sale of stock shares
through stock exchange. These companies
can be structured as either an Open Joint
Stock Company (OJSC) or a Closed Joint
Stock Company (CJSC). Shareholders are
safeguarded from personal liability relating
to the company’s obligations.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

In accordance with the legislative
framework established by the Law of the
Republic of Azerbaijan on Investment
Activities, dated April 22, 2022 (the “Law
on Investment”) foreign investors are
generally granted a favorable environment
for investment in the country. This law
stipulates the foreign investors and their
investments are to be treated under

a national regime, which ensures that

they are not subjected to less favorable
conditions compared to local investors and
their respective investments.

Apart from a specific provision outlined
in the Law of the Republic of Azerbaijan
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on Insurance Activity dated December
25,2007 (the “Law on Insurance”), the
Azerbaijani legal framework does not
impose any other restrictions on foreign
investors when it comes to establishing or
acquiring shares in a company within the
country. According to the Law on Insurance,
with the exception of international financial
organizations to which the Republic of
Azerbaijan is a member, foreign insurers,
as well as foreign institutional investors
(banking and credit organizations, pension
funds, investment funds), the total share
of foreign legal entities in the authorized
charter capital of the insurer shall be less
than 50 percent of the shares. The share of
one foreign individual in the authorized
capital of the insurer shall not exceed 10
percent of shares, and the total volume of
shares owned by foreign individuals shall
not exceed 30 percent thereof.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

In Azerbaijan, the governance of foreign
currency transactions, including those
pertaining to shareholder loans, is
primarily regulated by the Decision of the
Management Board of the Central Bank
of the Republic of Azerbaijan No. 45/1 on
the approval of the Rules on conducting
foreign currency operations by residents,

as well as foreign currency operations by
non-residents of the Republic of Azerbaijan
(the “Currency Regulations”). Under
Currency Regulations, a specific list of
operations (i.e., transactions on funds
transferred by residents and non-residents
for the payment of goods and services
imported to the Republic of Azerbaijan,
including those paid in advance) has been
characterized as permitted transfers in
foreign currency to bank accounts situated
outside the Republic of Azerbaijan.The
transactions that fall outside the scope of



the listed operations are not authorized

to be conducted in foreign currency

to overseas bank accounts, as per the
provisions of the Currency Regulations.
Beyond the restrictions outlined in the
Currency Regulations, there are no further
restrictions imposed by the Azerbaijani
legal framework on the inflow of foreign
currency into Azerbaijan. Furthermore, it is
important to highlight that when it comes
to shareholder loans, the Azerbaijani legal
framework does not impose any restrictions
on transactions conducted in foreign
currency.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

In Azerbaijan, the employment of foreign
nationals in locally incorporated companies
is primarily governed by provisions outlined
in the Migration Code of Azerbaijan dated
July 2, 2013 (the “Migration Code”).

Two crucial aspects to consider for the
employment of foreign employees in
companies incorporated in Azerbaijan are
these:

Work Permits. According to the Migration
Code foreign nationals who wish to
temporarily live in the territory of the
Republic of Azerbaijan and engage in
paid labor activities must obtain a work
permit in addition to a temporary residence
permit. A work permit is an official
document that allows foreigners and
stateless persons to engage in paid labor
activities in the territory of the Republic of
Azerbaijan.

Quota. The employment of foreign workers
is also regulated through a quota system,
which is applied with the aim of effective
use of local labor resources and increasing
the effectiveness of work in the field of
regulating labor migration processes.
Quota information on types of economic
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activity about foreigners engaged in paid
labor activities in the country is determined
annually by the Cabinet of Ministers of the
Republic of Azerbaijan (the “Cabinet of
Ministers”).

Moreover, it is vital to underscore that in
Azerbaijan, local content requirements also
play a significant role, under the Production
Sharing Agreements (PSAs) signed for
development of major oil and gas fields.
They often delineate specific percentages
or preferences for the employment of local
personnel, thereby fostering a collaborative
environment that encourages the growth
and development of local expertise and
resources.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

In Azerbaijan, corporate entities generally
adopt the following standard management
structures, each having its own set of
responsibilities.

The general meeting of participants
(shareholders) is the supreme governing
body of the company. The general
meeting is the main form of exercising the
management powers and voting rights

of shareholders on significant corporate
matters such as mergers, acquisitions, and
other major business decisions.

The chief executive officer or the
management board primarily handles
the day-to-day business operations.
While a board of directors is a common
feature, it is not mandatory for privately
held companies. The board of directors,
if present, is generally responsible for
overseeing the company’s strategic
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direction and governance, and it operates
under the supervision of the shareholders.

When it comes to liability, those acting on
behalf of the company, including directors
and officers, are bound by specific duties.
They must act in good faith, conduct
themselves in a professional manner, and
take decisions which are in interests of the
company. Board members, managers, and
the chief executive officer are bound by
fiduciary duties to act in the best interests
of the company and its shareholders. They
are obligated to act in good faith and

best interests of the company. In other
words, they should not prioritize their own
interests over those of the company while
performing their duties. Legal repercussions
can arise if these duties are not upheld.

In cases of financial mismanagement or
bankruptcy, board members and managers
may be held financially liable. Conflicts of
interest are another area requiring careful
management; individuals in positions of
authority must disclose any conflicts and
generally abstain from decision-making in
related matters.

Under the Civil Code, in the event that the
value of transaction with related party is
equal or exceeds 5% of the relevant legal
entity’s assets, such transaction requires
an opinion of the independent auditor to
be engaged by the legal entity in addition
to issuance of resolution of the general
meeting of shareholders approving such
transaction.

In the banking sector, The Central Bank
of Azerbaijan (the “Central Bank”) has
established corporate governance
standards for banks in accordance with
the Law of the Republic of Azerbaijan on
Banks dated January 16, 2004 (the “Law on
Banks”) and international best practices.
These standards are applicable to local
branches of foreign banks and mandate
the creation of an efficient organizational
structure, compliance with International

72

Financial Reporting Standards, and the
establishment of internal audit and risk
management functions.

7. What are the audit requirements in
corporate entities?

External Auditing. Both LLCs (except for
micro and small enterprises) and JSCs are
mandated to engage an external auditor for
their annual financial review.

Internal Auditing. In joint stock companies
with more than fifty shareholders, an
audit commission is established by the
board of directors (supervisory board) for
the preparation and implementation of
the internal audit policy and strategy and
organization of auditor control.

Optionally, JSCs with fewer than 50
shareholders and LLCs can also elect an
audit commission.

The primary role of auditors is to oversee
the company’s financial operations. The
internal auditors are granted the authority
to review all financial and economic
documents of the company. They can also
request any necessary documentation from
company officers and other organizational
bodies.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

In Azerbaijan, shareholders have a set of
rights defined in the company’s charter and
the Civil Code. These rights include making
significant decisions about the company,
receiving regular financial updates,
participating in profit distribution, and
overseeing the company’s transactions.

According to the Azerbaijani Corporate
Governance Standards approved by
the Decree of the minister of Economic
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Development of Azerbaijan Republic
dated January 28, 2011 (the “Corporate
Governance Standards”) shareholders
enjoy the following rights:

— Right to receive dividends

— Right to participate and vote in general
meetings

— Equal voting rights
— Right to elect and be elected

— Right to information regarding the
actions of the company

— Right to request share redemption
— Right to request company examination

— Preemptive right to purchase new
shares

— Right to participate in liquidation
residue

In accordance with the Civil Code, the
general meeting of shareholders holds the
exclusive authority to appoint members

to the board of directors. Additionally, if
there is a specific shareholder agreement
in place, it may provide alternative
mechanisms for board appointments. For
example, the agreement could stipulate
that certain shareholders have the right to
appoint a specified number of members

to the board of directors. Therefore, while
the formal appointment of board members
is generally conducted by the general
meeting of shareholders, there are avenues
through which shareholders can influence
this process, either by proposing candidates
or through provisions in a shareholder
agreement.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

In Azerbaijan, minority shareholders
are afforded specific statutory rights to
safeguard their interests, particularly when

there is a change in majority ownership. As
per the Civil Code, if an individual or entity
acquires more than 50% of the shares in a
limited liability company, they are obligated
to extend an offer to all other participants.

Furthermore, any participant owning at
least 5% of the charter capital of a legal
entity can hold those acting on behalf of
the legal entity and the board of directors
or the executive body of the entity is
accountable for any breach of the director’s
duties speficied in the Civil Code.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

Under the Civil Code, a shareholder
company can alienate its shares to third
parties. However, other shareholders of
the company (except for open joint stock
companies) and the company itself (for
closed joint stock companies) can use their
pre-emptive rights, which give them the
first opportunity to buy shares before the
owner sells them to an external third party.
Other mechanisms can also be stipulated
in the shareholders’ agreement. However,
itis not uncommon to see the provisions
such as put and call options in shareholder
agreements of local companies. It remains
to be seen how such provisions be
interpreted by local judges in practice.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

In Azerbaijan, the insolvency and
bankruptcy landscape are governed by

a complex set of legal procedures, with
distinct rules for banks and other entities.
While banks are subject to a special

73



Global Mergers & Acquisitions Guide 2025

procedure outlined in the Law on Banks,
other entities fall under the Law of the
Republic of Azerbaijan on Insolvency and
bankruptcy dated June 13, 1997 (the “Law
on Insolvency and bankruptcy”).

Once insolvency proceedings are
underway, the debtor’s operational
flexibility becomes significantly limited.
For instance, the debtor is restricted from
disposing of any assets without prior court
authorization or approval from a property
administrator.

On bankruptcy of companies other than
banks, funds available to meet unsecured
claims are applied in the following order
of priority: (1) bankruptcy costs; (2) claims
arising out of an injury and death of a
person and claims on alimony; (3) claims
of employees related to the payment of
salaries and allowances, and claims of
persons related to copyrights fees; (4)
payments to state and municipal budgets
and budget of social security fund falling
due during the period beginning one year
before the bankrupt debtor was declared
bankrupt; and amounts owed to banks
and other credit organizations in respect
of loans and interest thereon (including
those of non-residents) that arose before
13 June 1997 (i.e., before the date of the
enactment of the Law of the Republic of
Azerbaijan on Insolvency and Bankruptcy);
(5) other unsecured claims; and (6) claims
of the entity’s owners. However, creditors of
the same category can change their order
of priority within the category by entering
into an agreement.

E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

In Azerbaijan, the most commonly used
method for acquiring a company is through
a share transfer.
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13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

Opting for a share purchase can simplify
the acquisition process. This method

is generally more straightforward

and involves fewer steps and less
documentation compared to asset
purchases. The continuity is particularly
beneficial as there’s no need to transfer
individual assets, licenses, or contracts,
which can be both time-consuming and
costly.

From a tax perspective, share purchases
offer significant advantages. In a share
purchase, only the seller is liable for taxes
for any profit margin made as a result of
share sale, while the buyer is generally
exempt from any tax obligations. This
contrasts sharply with asset purchases,
where large assets could be subject to
Value Added Tax (VAT), thereby increasing
the financial burden on the buyer.
Therefore, from a tax standpoint, a share
purchase is often the more favorable
option.

One significant concern regarding share
purchase is the inheritance of all the
company'’s liabilities, both known and
unknown. This could include debts, legal
issues, or other financial obligations.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

In Azerbaijan, the requirement for
approvals and consents in the context of
private acquisitions varies depending on
the type of company involved and the
specifics of the transaction. For regulated
market participants (i.e., banks, investment
fonds, insurance companies, etc.) approval
from the Central Bank of the Republic



of Azerbaijan (the “Central Bank”) is
generally required. However, for most other
types of companies, there are no such
regulatory approvals mandated, except
when the transaction falls under the ambit
of Azerbaijani antitrust laws.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

The new Competition Code of the

Republic of Azerbaijan, approved by the
President, was published on January 23,
2024, and came into force on July 1, 2024.
This Code replaces the previous laws

“On Antimonopoly Activities,”“On Unfair
Competition,”and “On Natural Monopolies.”

What constitutes a concentration is
depicted under the article 26 of the
Competition Code of the Republic of
Azerbaijan, these include:

Merger of Independent Entities: This
includes the merger or combination of two
or more independent economic entities or
their specific parts (e.g., fields of activity),
including the merger and acquisition of
legal entities (Article 26.1.1).

Acquisition of Control over Shares or
Stakes:

e® Acquiring the right to dispose of more
than 25% of the voting shares in a
joint stock company by an entity that
previously did not own such shares
or had control over up to 25% (Article
26.1.2.1).

e Acquiring control over more than
50% of the voting shares if previously
holding more than 25% but not more
than 50% (Article 26.1.2.2).

e Acquiring control over more than
75% of the voting shares if previously
holding more than 50% but not more
than 75% (Article 26.1.2.3).
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e Similar provisions apply to limited
liability companies, with thresholds
set at one-third, 50%, and 75% of the
charter capital (Articles 26.1.2.4 to
26.1.2.6).

Transfer of Significant Assets: The transfer
of more than 20% of the balance value of
main assets, including main production
means and intangible assets, from one
economic entity to another (Article
26.1.2.7).

Rights over Key Assets: Entering into
long-term or indefinite contracts granting
rights over the use, lease, management, or
influence on decisions of key assets (Article
26.1.2.8).

Acquisition of Financial Institution
Assets: Acquiring significant assets
(excluding cash) of a financial institution
by another financial institution (Article
26.1.2.9).

Entrepreneurial and Executive Functions:
Acquiring rights to perform entrepreneurial
activities or executive functions of another
economic entity (Article 26.1.2.10).

Foreign Entities: Acquiring the right to
dispose of more than 50% of the voting
shares or stakes in a legal entity registered
abroad operating in the same or related
field (Article 26.1.2.11).

Joint Management: Participation of
individuals in executive or management
bodies capable of determining the market
behavior of two or more economic entities
(Article 26.1.2.12).

Joint Ventures: Creation of a new jointly
controlled economic entity, where control
and management are based on joint
decisions of the founders (joint ventures,
Article 26.1.3).

Article 27 of the Competition Code of
the Republic of Azerbaijan provides the
thresholds for the concentration to be
notified to the Competition Authority.
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Following the notification, a consent must
also be obtained from the Competition
Authority. Please note that a concentration
must be notified if any of the following
thresholds are met:

1.
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One of the economic entities
participating in the concentration holds
a dominant position in the relevant
market (27.1.1)

The resale of shares (stakes) by
financial institutions, considering the
requirements of Article 26.2 (Financial
institutions are prohibited from
exercising voting rights to acquire
shares (stocks) of any undertaking for
the purpose of resale within one year
from the date of acquisition), is not
possible. (27.1.2)

The total turnover of one of the
economic entities participating in the
concentration or the economic entity
that will be formed as a result of the
concentration exceeds 25 million
manats. (27.1.3)

The total turnover of the economic
entities participating in the
concentration in the last reporting year
within the country and abroad exceeds
35 million manats. (27.1.4)

The turnover of one of the economic
entities participating in the
concentration within the country in the
last reporting year exceeds 15 million
manats, and the turnover of other
participating undertakings exceeds 5
million manats domestically in their last
financial year. (27.1.5)

When the combined turnover of all
participating undertakings in their last
financial year is less than the specified
amounts set out in Article 27.1.4 and
27.1.5 (points 4 and 5, respectively) of
the Competition Code, but exceeds
20% of the total turnover in the relevant
market.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

In Azerbaijan, the acquisition of

public companies is subject to specific
regulations, particularly when it involves
entities classified as natural monopolies.
According to the Competition Code the
anti-monopoly authority has oversight
over certain types of transactions involving
natural monopoly entities.

According to Article 39.5 of the
Competition Code, if a person who has
the right up to 10 percent of the voting
shares (or interest) (acquired as a result of
the acquisition of shares (or interest) in the
charter capital of natural monopoly entities
or other transactions (pledge, assignment
of management, etc.)) subsequently
disposes its voting shares to a person who
as a result of this disposal acquires more
than ten percent of the voting shares (or
interest) in the natural monopoly shall in
its turn inform the competition authority
about it within 15 (fifteen) days.

Article 39.2.3 outlines conditions under
which the transfer of ownership or usage
rights of main assets of natural monopoly
subjects to other economic entitites must
be regulated. Specifically, if the value of
main asset exceeds 0,5% of the balance
sheet value of the natural monopoly
subject’s assets at the beginning of the
current year, such transactions should be
closely monitored to avoid anti-competitive
outcomes.

17. Is there a requirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

According to Article 45.2 of the
Competition Code, if a deal falls within the
scope of the Competition Code, parties
involved may need to provide necessary
information to the competition authority,
including confidential or proprietary



information. Such disclosures can include
trade secrets, financial data, and other
sensitive information. However, the
confidentiality of the disclosed information
is protected by law, and the competition
authority is required to handle such
information in accordance with legal
requirements for confidentiality (e.g., laws
governing state secrets, statistical secrets,
commercial secrets, tax, customs, and
banking confidentiality).

18. Cansellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

In Azerbaijan, there are no statutory
restrictions preventing sellers from
shopping around during a negotiation
process for a merger or acquisition. It is
possible to include terms in a preliminary
agreement to restrict the seller from
engaging with other potential buyers
during the negotiation phase. Such
terms could be designed to secure deal
exclusivity. These terms could stipulate
that the seller is not allowed to engage in
negotiations with other potential buyers
for a specified period. Additionally, break
fees or other penalty clauses can also be
incorporated into acquisition documents to
ensure commitment from both parties.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

In a typical acquisition document such

as share sale agreement in Azerbaijan,
there are certain conditions precedent
incorporated that must be met before

the deal can be finalized. Such conditions
would include obtaining two specific tax
references from the tax authority including:
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- A reference concerning the turnover of
the entity involved.

- A reference confirming whether or not
there are any encumbrances on the shares
of the company.

If an immovable property is part of the
acquisition, a certificate must be obtained
from the state registry; this certificate will
confirm whether the entity in question
owns immovable properties.

For joint-stock companies, an additional
requirement is to obtain a certificate
from the National Depository Center. This
certificate will provide information about
any encumbrances or limitations on the
shares being acquired.

It's important to note that these
conditions are specific to contracts signed
in Azerbaijan and are in line with the
requirements set forth by the Azerbaijani
notaries.

In Azerbaijan, it is not common to have
conditions related to closing, such as
clauses stipulating that there should be
no material adverse change affecting the
transaction or default conditions.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

There are no standard set of warranties and
limitations which are typically used in local
acquisition contracts.

While warranty insurance can be used
when English law governs the acquisition,
it's worth noting that this is not a common
requirement in Azerbaijan. The practice

in Azerbaijan tends to be different.
Specifically, obtaining warranty insurance is
not commonly done in our jurisdiction.

In some English law governed contracts,
one can across the following warranties in
respect of selling shareholder:

77



Global Mergers & Acquisitions Guide 2025

(a)

(b

(c)

(d

(e

(f)

(s
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he has full power, unrestricted legal
capacity and authority to enter into
and perform his obligations under the
Agreement, and that this Agreement
constitutes binding obligations on the
Controlling Shareholder in accordance
with its terms;

he has obtained all permits and
spousal consents, required to empower
him to enter into and to perform his
obligations under the Agreement and
there are no actions by or before any
competent governmental authority
pending or threatened in any written
notice, against the shareholder that, if
adversely determined, would prohibit
the consummation of the transactions
contemplated by this Agreement;

neither the entry into this Agreement
nor the implementation of the
transactions contemplated by this
Agreement by the selling shareholder
will:

(i) violate or breach any law, regulation,
lien, order, decree or judgment
of any court or governmental or
regulatory authority applicable to
the selling shareholder;

(i) result in a breach of, or constitute
a default under, any agreement or
instrument to which the shareholder
is a party or by which it is is bound;

he is not insolvent (bankrupt) or unable
to pay his debts within the meaning of
applicable law;

at completion, the shares will be free
from any encumbrance;

the shares are not and at completion
will not be subject to any litigation,
arbitration or similar proceedings or
investigation; and

such information relating to target as
is known to the shareholder and which

is material to be known by the buying
shareholder has been disclosed in
writing to the latter before the date of
the agreement, the selling shareholder
shall provide such further information
of which it becomes aware.

21. Isthere arequirementto seta
minimum pricing for shares of a
target company in an acquisition?

In Azerbaijan, generally, there’s no such
requirement of setting a minimum pricing
for shares. The rules for setting a minimum
price for shares during an acquisition are
nuanced and depend on the specifics of the
transaction.

When shares are acquired from an existing
shareholder, the parties can agree that

a minimum price should be established

as the remaining shareholders have a
preemptive right to acquire the shares

at such minimum price. Conversely, in
scenarios where the entire company is the
subject of acquisition, there exists no legal
requirement to establish a minimum price
for the shares, thereby providing greater
latitude in the negotiation of transaction
terms.

Furthermore, according to the Civil Code,
mandatory offer must be extended to all
existing shareholders beforehand if third
party individual or entity seeks to acquire a
majority stake, defined as 50% or more of
the limited liability company’s shares. This
requirement is non-negotiable and serves
as a constant regulatory feature in majority-
stake acquisitions.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

In Azerbaijan, potential buyers interested in
acquisitions generally have 2 (two) primary



financing avenues: equity financing and
debt financing. Equity financing involves
the buyer using their own capital to

fund the acquisition, a straightforward
approach that avoids the complexities of
debt obligations. On the other hand, debt
financing allows the buyer to borrow the
necessary funds, usually from a financial
institution, to complete the acquisition.

Azerbaijani law imposes specific constraints
on acquisition financing. As per the Civil
Code, the conversion of loans into equity

is explicitly prohibited.' The lender cannot
lend for the purpose of buying a share in
authorized capital of a legal entity.

As for the possibility of the target company
providing financial assistance to a potential
buyer, there is no explicit prohibition
against this in Azerbaijani law although we
have not come across to such financing in
practice.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

In Azerbaijan, the formalities and
procedures for share transfers are governed
by specific legal requirements to ensure
the validity and legality of the transaction.
One of the primary requirements is that
the share transfer must be executed in a
notarial form. This means that the transfer
agreement must be notarized to be legally
binding.

Even if the share transfer takes place
outside of Azerbaijan, it is imperative
that the transaction be registered within
the state register of commercial entities
in Azerbaijan to validate and perfect the
transfer.

For joint-stock companies, an additional
layer of formality is required. The share
transfer must be registered with the

1 Article 90.3 of the Civil Code
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National Depository Center at the stock
exchange. This registration is a crucial step
in the share purchase and sale process,
serving to validate the transaction and
provide an official record of the change in
ownership.

24. Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

In Azerbaijan, tax incentives available for
acquisitions are in relation to Value Added
Tax (VAT). According to the Tax Code of

the Republic of Azerbaijan dated July 11,
2000 (the “Tax Code”), certain types of
transactions are exempt from VAT, including
the provision as to alienation of shares by
legal entities.

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Yes, there are no language restrictions
imposed by law, however, it is required

to have an official translation of the
documents into Azerbaijani for purposes of
their filing to state registration authorities.

26. Can acquisition documents be
governed by a foreign law?

The governing law for acquisition
documents can be a foreign law, offering
flexibility to parties involved in cross-border
transactions. Conversely, if both parties to
the transaction are Azerbaijani entities or
individuals, then the governing law must
be Azerbaijani law.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

In Azerbaijan, arbitration clauses are both
legally permissible and can be included in
acquisition documents.
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28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

One of the primary requirements is that the
documents must be executed in a notarial
form meaning that acquisition documents
must be notarized to be legally binding,
ensuring their validity and enforceability.

When the acquisition is concluded at

the stock exchange, the requirement

for notarization is waived. In such cases
involving joint-stock companies, the
registration of the share transfer is carried
out at the National Depository Center, and
the shares are recorded in a depository
account.

Currently, digital or remote signing of
acquisition documents is generally not
exercised in Azerbaijan primarily because of
the requirement for notarization.

G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

In Azerbaijan, the mergers and acquisitions
(M&A) landscape is evolving, driven by
recent legislative changes and economic
developments. The introduction of the

new Competition Code has significantly
impacted the M&A environment, shaping
the trends and projections for the market.

The new Competition Code, which consists
of 12 chapters and 84 articles, provides a
comprehensive legal framework regulating
competition, antitrust issues, monopolistic
practices, and the rights and duties of
market participants. The Code introduces
new rules and concepts, leading to
increased scrutiny of M&A transactions,
especially in sectors prone to monopolistic
behavior. This trend reflects a shift towards
a more regulated and transparent market,
where compliance with antitrust laws is a
critical consideration for M&A deals.
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There is an emphasis on regulating
economic concentration to prevent anti-
competitive practices. The Competition
Code provides detailed regulations
regarding horizontal and vertical
agreements, aiming to restrict transactions
that could lead to significant market
dominance. Companies engaging in M&A
activities must now carefully assess the
potential competitive impact of their
transactions to comply with the new rules.
The Code also strengthens the enforcement
of rules against unfair competition,
establishing penalties for violations.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

Significant developments are expected in
the M&A landscape in Azerbaijan, largely
driven by the ongoing implementation

of the new Competition Code. Within six
months of its implementation, the Cabinet
of Ministers must approve regulations
concerning exceptions and limitations to
the Competition Code, criteria for assessing
the restrictive effects of agreements,
exclusions for technology transfer, market
research, and development agreements,
procedures for calculating market shares
and determining market boundaries,
market concentration limits and assessment
rules, inspection rules for market entities
and natural monopolies, rules for handling
goods taken for inspection, and criteria and
rules for financial sanctions.

These upcoming regulations aim to
modernize competition law in Azerbaijan,
creating a more detailed and structured
regulatory environment. This shift is
expected to significantly impact M&A
activities as companies will need to

adapt to the new requirements, ensuring
compliance with the updated rules and
potentially making strategic adjustments to
their transactions.
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

The main legal framework applicable to
companies registered in Bahrain is Law
Decree No. (21) of 2001 promulgating the
Commercial Companies Law as amended
(“Companies Law”). Companies Law relates
to company formation, shareholders’ rights
and obligations, management, mergers,
and termination of companies.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

The corporate entities specified under the
Companies Law are:
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a. With Limited Liability companies
(W.L.L.) which is the most commonly
used type of company in Bahrain;

b. Public Joint Stock Companies BSC;

c. Closed Joint Stock companies BSC (c);
d. Branch of Foreign Companies;

e. General Partnership Companies;

f. Limited Partnership Companies;

g. Limited Partnership by Shares;

h. Protected Cells Company; and

-

Non-Profit Companies.

A Limited Liability Company allows a
single person ownership to the company
with a maximum number of 50 partners.
The liability of a shareholder is limited

to the value of its share in the company
with respect to the company’s liabilities
and debts. Furthermore, not all activities
are allowed to be assumed when using

a limited liability company such as the
activities of banking and insurance.
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A Public Joint Stock Company is a public
company whose shares are listed on the
BH Bourse. The shareholders are liable for
the company’s debts and obligations to
the extent of the value of their shares only.
In contrast to limited liability companies
(W.L.L) and general partnership company
where the minimum capital requirement is
BHDS50, a minimum capital of BHD1 million
is required to establish the company.

A Privately Held Joint Stock Company
does not generally permit a public offering
of shares via BH Bourse (unless a specific
application is made) and requires at least
two shareholders. Moreover, the minimum
requirement of capital is BHD 250,000 for
non-financial related activities.

Both privately held and public joint stock
companies must adhere to the applicable
Corporate Governance Code.

Foreign companies that undertake business
in Bahrain are encouraged to register

under the umbrella of a branch of a foreign
company, in which no local partner is
required. Foreign branch companies do
not require minimum capital. The parent
company is required to guarantee the
obligations and liabilities of the foreign
branch companies.

A protected cell company is a single

legal entity which consists of a core and
one or more parts which are referred to

as cells, which can hold each asset and
liabilities thereby segregating the assets
of one cell from the ‘laboratory’ of another.
A protected cell company can have an
unlimited number of cells. The approval

of the Central Bank of Bahrain (“CBB") is
required for the registration of a protected
cell company.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?
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The Companies Law states that provided
the company satisfies all prerequisites

of the Companies Law, on the whole, it

is permissible for companies with full
foreign ownership to fully incorporate in
Bahrain. There are certain activities that a
company can only undertake with Bahraini
ownership or partnership. This list of
reserved activities has been shrinking in
recent years and the Council of Ministers
may grant exemptions for projects of
strategic importance.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

Currently, no foreign exchange restrictions
are applicable, including those on foreign
currency shareholder loans. Banks in
Bahrain are required to verify the source
of funds for transactions exceeding BHD
6,000.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

A foreign employee working in Bahrain
will be required to enroll with the Labour
Market Regulatory Authority, upon arrival
of the employee in Bahrain where the
employee would be required to provide
their fingerprints, picture, work permit
and passport to be issued an ID Card. This
process can either be done upon arrival

or one month following arrival. When
applying for the work permit a fee of
BHD100 is required. A foreign employee is
subject to the Labour Law for the Private
sector (Law No. 36 of 2012) just like Bahraini
employees.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate



entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

With Limited Liability Company (W.L.L.)

In limited liability companies, a general
manager must be appointed to manage
the company and has the role and
responsibilities of a director in a joint
stock company. The manager shall be
liable towards the company, partners and
third parties for any mismanagement of
the company or breach of the law or the
constitutional documents of the company.

If a limited liability company has more
than ten shareholders, then a board of
managers or a control board consisting of
representatives of at least three partners
shall be appointed. A general assembly
consisting of all partners shall convene

at least once a year within four months
following the company’s financial year.

Public and Closed Joint Stock Companies

Public joint stock companies shall have

a board of directors consisting of at least
five members, whilst closed joint stock
companies shall have a board of directors
consisting of at least three members for a
three-year term and will meet at least four
times during a financial year. The board
members shall be jointly liable to the
company and to the shareholders for any

misuse of power, fraud, or mismanagement.

The joint liability of the directors can be
personal and the company has the right
to file an action of liability against board
members who cause damage to the
shareholders.

The corporate governance code requires
such companies to establish audit,
remuneration, nomination and corporate
governance committees.

7. What are the audit requirements in
corporate entities?
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Public and closed joint stock companies
are required to submit an annual audited
financial statement of the company to
the Ministry of Industry and Commerce.
The appointed auditors are required to be
licensed auditors.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

In public joint stock companies, a
shareholder that owns shares with a
nominal value of at least BHD 10,000 or
owns at least 1% of the shares has the right
to become a board member. Whereas the
shareholders who own 10% or more of the
capital have the right to appoint a person
to represent them in the board, and if
there is a remaining percentage that is not
enough to appoint another member the
shareholder may use this percentage in
voting.

Law No. 28 of 2020, which amended the
Companies Law has expanded on the
provisions that allow the issuance of
preference shares and ordinary shares
subject to the company’s constitutional
documents permitting such change
whereby a company may issue preference
shares subject to obtaining approval of
the extraordinary general assembly. The
new preference shares shall be issued in
accordance with CBB Law and Financial
Institutions promulgated by Law No. 64 of
2006 to the current holders of preference
shares first. If there are more than one type
of classification, the holders of these classes
shall have the priority right to subscribe
into the new preference shares within the
same class.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?
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A shareholder in a joint stock company
may file a lawsuit or declaration that any
resolution passed by the general assembly
or by the board of directors is null and void
on the basis that it contravenes the law,
public order or constitutional documents. A
shareholder in a joint stock company may
file a claim against the company where
the shareholder believes the company’s
operations are being conducted in a
manner prejudicial to the shareholders.

Shareholders in joint stock companies who
hold at least 10% of the capital are entitled

to access documents relating to conflicts of
interest of the directors.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

Itis possible to impose restrictions on
share transfer under the memorandum of
association and articles of association in
Bahrain, provided that such restrictions do
not conflict with applicable laws (i.e., they
may be more restrictive than law but not
less).

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

The Bahrain Law No. 22 of 2018 concerning
Restructuring and Insolvency Law allows
both the debtor and its creditor to
commence insolvency proceedings when
the debtor is unable to pay debts within
thirty days of their maturity, or when the
financial obligations exceed the value of its
assets.

The above law allows for a reorganization
whilst managing the company and the
trustee oversees the transactions and
management of the debtors.
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E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

We have seen both forms of acquisition
commonly used in share transfer.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

A share purchase is more straightforward in
Bahrain than asset acquisition as there is no
statute transfer process and therefore each
asset and liability needs to be provided

for. Specifically, with asset acquision,
employment must be terminated and
employees must be rehired as there is no
automatic transfer.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

All share transfers require approval from
the Ministry of Industry, Commerce

and Tourism (“MOICT"). If the entity is a
financial institution, then the consent of the
CBB is required. Also, consent of the related
regulatory authority may be required,
depending on the sector and whether there
is a land transfer.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

The requirements for acquisitions,
competition concerns are stated in Law No.
31 of 2018 with respect to the promotion
and protection of competition. The law
outlines that, prior to any acquisition with
a potential company concerned, the party
or its representatives (i.e., the company)
must submit to the relevant authority a
request to obtain its approval, which may
be accepted or rejected within 90 days.



16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

Acquisitions of interests in publicly listed
companies in Bahrain are governed by the
rules set out in the CBB Rule Book under
the Take-over, Mergers and Acquisitions
Module of Volume 6 (“TMA”"). This module
is the governing regulation for mergers and
acquisitions of publicly listed companies
in Bahrain. It sets out the process for
acquisition or increase of an interest in

a listed entity, as well as the disclosure
requirements.

17. Isthere arequirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

If the deal involves a listed entity, then
there are strict requirements in respect of
announcements and regulatory consent.
Any announcements related to listed
entities must also comply with these
requirements.

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

It is possible to include such terms in MoUs
or head of agreements.

On the other hand, it is unclear whether
break fee clauses and penalties are
permissible and enforceable in the Bahraini
courts due to the absence of clear laws and
regulations concerning the acquisition of
non-listed companies.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?
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The conditions precedent will depend upon
whether the target is a public or private
entity. If a public takeover offer is being
made, then the conditions will need to be
approved by the CBB. We have seen deals
more recently where public acquisitions
have included material adverse change as
a condition. Deals in relation to non-listed
companies usually contain full suite of
conditions precedents including material
adverse change and obtaining regulatory
approvals due to the requirements for split
exchange and compliance.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

Acquisition documents typically have
extensive warranties in deals we have
worked on. This will vary depending on
the sector of the target, but usually we see
warranties around compliance trading and
litigation, as key to previous deals. We have
not commonly seen warranty insurance.

21. lIsthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

Yes, there is. In accordance with article 2.22
of the TMA, when the offer is made for each
class of shares of a publicly listed company,
the offer price must not be less than the
highest price paid by the offeror during the
offer period and within 6 months prior to
the commencement.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

The major source of acquisition finance in
Bahrain is debt from traditional banking
institutions. Companies may also finance
acquisitions via debt securities, but

these are only open to certain types of
companies in Bahrain. Private Equity deals

85



Global Mergers & Acquisitions Guide 2025

are regularly seen in Bahrain. In terms of
financial assistance to potential buyers,
there are restrictions for public joint stock
companies, but we have not seen similar
restrictions for other forms of corporate
entities.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

Yes, there are certain formalities to be
followed. They would be subject to MOICT
pre-approval, then it would have to be
notarized before a notary, the documents
will have to be lodged and then it would
have to be registered in Sijilat.

24. Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

No tax applicable to acquisition.
F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Yes, it can be executed in any language but
it needs to be accompanied by a translation
for the notary and the MOICT. The Notary
and the MOICT usually accept Arabic and
English dual text documents.

26. Can acquisition documents be
governed by a foreign law?

Yes.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Yes, arbitration clauses are generally
included in acquisition documents.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?
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Yes, according to Legislative Decree No.54
of 2018 promulgating the Electronic
Communications and Transactions Law,
Article 7, it is permissible for documents
to be signed remotely. However, any
documents required to be notarized must
be signed in person before a notary.

G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

We are seeing an era of consolidation
within the Bahrain marketplace, particularly
within the financial services and banking
section. This is driven by the instructions of
the CBB. The government is also providing
a boost to investment by reducing the
burden of regulation in certain areas, as
well as innovation to improve ease of
business.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

There are plans by the government in
Bahrain for more companies in Bahrain

to be listed on the Bourse, as well as
continued consolidation in the marketplace
where companies are taking advantage of
strong balance sheets built up in recent
years, especially because of Covid.
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BANGLADESH

DOULAH & DOULAH

A.B.M. Nasirud Doulah Amina Khatoon
Partner Partner
ndoulah@doulah.com

A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

The Companies Act, 1994 of Bangladesh
(the “Companies Act”) governs all
Bangladeshi companies from incorporation
up to winding-up and dissolution. Pursuant
to the Companies Act, private companies
are required to have a minimum of two
shareholders and two directors whereas
public companies are required to have a
minimum of seven shareholders and three
directors. The Companies Act also requires
the companies, among other things, to hold
directors' meeting quarterly and one annual
general meeting every year followed by
filing of annual return along with audited
accounts with the Registrar of Joint Stock
Companies and Firms (the “RJSC"). The
Companies Act also sets out the procedures
for passing special and extraordinary
resolutions, transfer of shares, maintenance
of books, accounts and registers, and issue
of capital.

akhatoon@doulah.com

Companies are incorporated in Bangladesh
with an authorised share capital as set out
in their memorandum of association. The
authorised share capital represents the total
share capital that companies may issue to
their shareholders. Out of the authorised
share capital, the actual share capital, which
is issued to the shareholders is called the
“issued” or “subscribed” share capital, and
the total amount paid and received by

the company on those issued shares is
called “paid-up” capital of the company.
There is no minimum capitalisation
requirement for the initial equity injection
in a company under the Companies Act.

As such, a company can be incorporated
with minimum paid-up capital. There is no
requirement on the minimum authorised
capital that a company may have at the
time of incorporation. For foreign investors
capital can either be contributed in cash
through banking channel or in form of
capital machinery.
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Any investment activities conducted by
foreign investors in Bangladesh are subject
to the Guidelines to Foreign Exchange
Transactions 2009 (“GFET") issued by

the Bangladesh Bank (“BB”) - the central
Bank of Bangladesh, pursuant to the
Foreign Exchange Regulation Act, 1947
(the “FERA"). According to GFET, foreign
investments are allowed in all commercial
and industrial sectors in Bangladesh,
except for certain reserved sectors those
restricted by applicable Bangladesh laws or
regulations.

Inward remittance of foreign investment,
encashment of foreign exchange,
repatriation of dividend by non-residents,
remittance of royalty, technical and
consultancy fees etc., obtaining credit
facilities or loans, opening and operation of
foreign currency accounts by non-residents
in a bank in Bangladesh, etc. are regulated
by BB under FERA and GFET and various
circulars issued by the Bangladesh Bank
from time to time.

Bangladesh has a strict foreign exchange
control regime in force. Dealings in foreign
currency are strictly regulated by the
Bangladesh Bank and only authorised
dealers, that are licensed bank branches,
are allowed to remit foreign currency out
of Bangladesh. Further, no other person
may deal in foreign exchange without the
prior consent of the Bangladesh Bank.
Remittance of money out of Bangladesh is
allowed only under specific circumstances
and is required to be supported by
appropriate documentation.

Other important laws applicable in this
context include Labour Act, 2006 read with
Labour Rules, 2015, The Environmental
Conservation Act, 1995 read with
Environmental Conservation Rules, 1997
and so on.
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2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

The main business vehicles used include
the following:

o Proprietorship.
« Partnership.

o Limited liability company (public and
private limited).

« Branch office (foreign company).
« Liaison office.

« Societies.

o Associations (not for profit).

A trust can be created under the Trusts Act
1882 for any lawful purpose and is seldom
used as a business vehicle other than as a
tax planning instrument.

Limited companies (private limited and
public limited), branch and liaison offices
are most commonly used due to their:

Limited liability nature.
Flexible corporate structure.
Well-defined governance framework.

Branches of foreign companies are only
allowed in commercial service sectors.
Functions of liaison offices are further
limited to local liaison, facilitation of sales,
marketing, research and exhibition. Liaison
offices cannot generate revenue or perform
commercial activities.

The Companies Act, 1994 regulates all
types of companies and branch of foreign
companies in Bangladesh. There is not
that much difference between public

and private limited companies as far as
shareholder liabilities are concerned. A



limited company is treated as a separate
legal entity with limited liability for its
shareholders. As contrasted to a public
limited company, a private limited company
has the following features:

It can restrict transfer of its shares by its
shareholders;

« It cannot invite the public to subscribe
for its shares or debenture; and

o The upper-limit of the number of its
shareholders is fifty.

For a private limited company, minimum
number of shareholders is 2 and maximum
number of shareholders is 50. In terms of
number of shareholders of a public limited
company, minimum is 7 and maximum is
unlimited. One third of the directors need
to resign in public limited every year and
in addition in every year statutory auditor
needs to be changed in a public limited
company.

Private limited companies are most used as
SPV or project company for foreign direct
investment (“FDI") in Bangladesh due to
their autonomy, less corporate governance
requirements and less oversight by
authorities.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

In general, there are no restrictions on
foreign investors incorporating or acquiring
the shares of a company in Bangladesh. The
major policy related to foreign investment
in Bangladesh is the Bangladesh industrial
policy 2016. Foreign and domestic private
entities can establish and own, operate,
and dispose of interests in most types of
business enterprises. Four sectors, however,
are reserved for government investment:
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e Arms and ammunition and other
defense equipment and machinery;

e Forest plantation and mechanized
extraction within the bounds of
reserved forests;

e Production of nuclear energy; and
e Security printing.

In addition to the four sectors reserved
for government investment, there are

17 controlled sectors that require prior
clearance/ permission from the respective
line ministries/authorities (by way of
public procurement or licensing or public
private partnership) and indirectly this is
being used for a few sectors to maintain
Government monopoly such as power
(electricity) transmission and distribution.
These are:

e Fishing in the deep sea

e Bank/financial institutions in the private
sector

e Insurance companies in the private
sector

e Generation, supply, and distribution of
power in the private sector

e Exploration, extraction, and supply of
natural gas/oil

e Exploration, extraction, and supply of
coal

e Exploration, extraction, and supply of
other mineral resources

e Large-scale infrastructure projects (e.g.
flyover, elevated expressway, monorail,
economic zone, inland container depot/
container freight station)

e Crude oil refinery (recycling/refining of
lube oil used as fuel)

e Medium and large industries using
natural gas/condensate and other
minerals as raw material
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e Telecommunications service (mobile/
cellular and land phone)

e Satellite channels

e Cargo/passenger aviation
e Sea-bound ship transport
e Seaports/deep seaports
e VOIP/IP telephone

e Industries using heavy minerals
accumulated from sea beaches

While discrimination against foreign
investors is not widespread, the
government frequently promotes local
industries, and some discriminatory policies
and regulations exist. For example, the
government requires majority or more
than majority local ownership of new
shipping, logistics, freight forwarding,
banking and insurance etc. companies,
albeit with exemptions for existing foreign-
owned firms, following a prime ministerial
directive.

The Competition Commission of
Bangladesh, constituted under the
Competition Act, 2012, (“Competition
Act”) is responsible for supervising M&A
activity in Bangladesh. However, the
provisions set out in the Competition
Act are currently operating in reactive
mode pending the incorporation of the
underlying competition rules needed to
impose proactive measures.

Any combination (including any M&A
transaction) that would have an adverse
effect on competition is prohibited.

The commission has wide powers,

among other things, to investigate any
combination, either on its own motion

or following a complaint from any third
party. Statutory and regulatory authorities
can seek a reference from the commission
to determine whether a proposed
combination is anti-competitive. The
commission will issue its decision within 60
days.
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The commission is yet to quantify the
meaning of a ‘significant adverse effect’
and the relevant thresholds for mandatory
approval. Until these rules have been

set out, the commission enjoys the
discretion to decide on the possible
effects of any combination. If, during or
after the completion of an investigation,
the respondent, the commission, and the
complainant agree on the terms of an
appropriate order, the commission will
confirm the agreement as a consent order,
subject to:

e publication of the order in the Official
Gazette within seven working days for
comments within a period of 30 days;

e the commission receiving, reviewing
and hearing representations from third
parties with material interest;

e the consent order being made as
agreed and proposed with or without
changes; and

e the commission’s refusal to issue the
order if additional information warrants
this.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

Any investment activities conducted by
foreign investors in Bangladesh are subject
to the Guidelines to Foreign Exchange
Transactions 2009 (“GFET") issued by

the Bangladesh Bank (“BB”) - the central
Bank of Bangladesh, pursuant to the
Foreign Exchange Regulation Act, 1947
(the “FERA"). According to GFET, foreign
investments are allowed in all commercial
and industrial sectors in Bangladesh,
except for certain reserved sectors those
restricted by applicable Bangladesh laws or
regulations.



Inward remittance of foreign investment,
encashment of foreign exchange,
repatriation of dividend by non-residents,
remittance of royalty, technical and
consultancy fees etc., obtaining credit
facilities or loans, opening and operation of
foreign currency accounts by non-residents
in a bank in Bangladesh, etc. are regulated
by BB under FERA and GFET and various
circulars issued by the Bangladesh Bank
from time to time.

Bangladesh has a strict foreign exchange
control regime in force. Dealings in foreign
currency are strictly regulated by the
Bangladesh Bank and only authorised
dealers, that are licensed bank branches,
are allowed to remit foreign currency out
of Bangladesh. Further, no other person
may deal in foreign exchange without the
prior consent of the Bangladesh Bank.
Remittance of money out of Bangladesh is
allowed only under specific circumstances
and is required to be supported by
appropriate documentation.

Restrictions in dealing with foreign currency

The FERA and the GFET stipulate that,
without a general or special permission
from the Bangladesh Bank, a company
incorporated in Bangladesh cannot

make any payment to, or for the credit

of, any person who is resident outside
Bangladesh, or draw, issue or negotiate
any bill of exchange or promissory note, or
acknowledge any debt, which would mean
that a right to receive a payment is created
or transferred in favour of any person
residing outside Bangladesh. The FERA also
restricts the creation or transfer of a security
interest to any place outside of Bangladesh
without general or special permission from
the Bangladesh Bank.

Repatriation of investment proceeds

The Government guarantees all foreign
investors repatriation of investment
proceeds from Bangladesh businesses.
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Accordingly, dividends, sale of share
proceeds and liquidation residuals are
freely repatriable subject to meeting
taxation and other compliances as
applicable. Transfer of shares involving
non-residents is required to be at fair value
determined by an accredited auditor as
per central bank guidelines. In addition,
approval is needed from BB for non-
resident to resident transfers, especially for
repatriation of purchase price. However,
such prior approval has been exempted
for sale price below BDT100million and
fair price valuation has been exempted in
case a net asset value approach is adopted
under certification from the auditors.

Foreign Currency Borrowing & Accounts

Foreign currency borrowing for industrial
enterprises is allowed under due
permission from BB as facilitated and
processed by BEPZA. There is a well-
established approval process for loans
obtained from foreign lenders. This
approval allows Bangladeshi borrowers
to remit interest payment and principal
amounts. Shareholders’loans are as
working capital is also allowed without
any further BB approval and is repayable in
maximum of six years bearing maximum
3% interest.

Transfer of Shares

Whereas there are no restrictions under
the foreign exchange regime on general
acquisitions and issue of shares of a

target. However, all transfers involving
foreign shareholders must take place at

a fair price. In the case of foreign sellers

up to BDT 10 million sale proceed may

be repatriated without valuation and up
to BDT 100 million sale proceed may be
repatriated by the bank based on valuation
by a chartered accountant / merchant
bank without central bank approval. Prior
approval must be sought from the central
bank for repatriable sale proceed over BDT
100 million. In other cases involving local
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shareholder to foreign buyer transfer and
foreign seller to foreign buyer transfer,

a simple post-closing notification to the
central bank along with the valuation
report shall suffice.

The fair market valuation must be
conducted by an accredited chartered
account or a licensed bank, following an
approximate mix of the asset-based, market
value and income approaches. However,
such valuation is exempted to repatriate
the sale proceeds if the fair value of the
shares is determined based on the net asset
value (“NAV”) approach, based on the latest
audited financial statements together with
tax returns without any consideration to
tangible assets. Under such circumstances
an undertaking is issued by the target
specifying that the impairment of assets
have been adjusted in arriving at the NAV;
and the remitting bank is satisfied that
there is no abnormal growth in total assets
in any of the last three years, particularly in
the last year.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

Expatriates must have a work permit

to work in Bangladesh, with separate
residency permits required for family
members. The following conditions apply in
relation to issuing a work permit:

e Nationals of countries recognised
by Bangladesh are considered for
employment (that is, only nationals of
those countries can apply for a work
permit).

e Employment must be in establishments
registered by the appropriate authority
(that is, the RJSC and/or the BIDA).

e Local experts/technicians are not
available.

e Persons below 18 years of age are not
eligible for a work permit.
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e The number of expatriates should not
exceed 5% in the industrial sector and
20% in the commercial sector.

e The initial work permit is for two years,
extendable on a case-by-case basis.

e Security clearance is required from the
Ministry of Home Affairs.

To obtain a work permit, an application

is filed with the BIDA for an e-visa
recommendation. On receipt of the
recommendation, the Bangladesh Embassy
provides the employee with an e-visa
that is valid for three months. On arrival

in Bangladesh, the employee must apply
to the BIDA for the work permit. The
applications are filed by the employer and
the application stage takes about two
weeks. The following documents must be
filed:

e Copy of the employer’s incorporation
certificate with the MoA and AoA/
permission letter.

e Board resolution for the employment,
mentioning salary and benefits.

e Passport size photographs and passport
copy.

e Service contract/agreement or
appointment letter/transfer order.

e Certificates of all academic
qualifications and professional
experience.

e Copy of advertisement made for local
recruitment before appointment of the
expatriate.

e Specific activities of the company and
statement of manpower, showing a
list of local and expatriate personnel
employed with designation, salary
break-up, nationality, and date of first
appointment.

e Encashment certificate of inward
remittance of a minimum of USD50,000.



C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

In Bangladesh shareholders’ liability
towards a company is limited to the
extent of their shareholding and related
contributions. Below is the typical
corporate governance structure for a
company in Bangladesh.

Shareholders Meetings

Whereas general matters at the shareholder
meeting are resolved by simple majority
resolution, special resolutions (approved by
minimum 75% of the voting shareholders)
are required for major decisions to be

made for the company. Shareholders
cannot contractually agree to modify the
shareholder approval requirement for
general and special resolutions. However,
they can contractually agree to pass
general and special resolutions and upon

a breach to such arrangement the contract
may be enforced to pass such resolution. In
addition, they can also agree contractually
to pass certain resolutions with a higher
percentage of approvals from shareholders
than what is statutorily required.

Every company is required to hold at least
one shareholder’s general meeting in a
calendar year. Schedule-2 sets forth the
matters, required to be decided through
shareholders’ general resolution (approval
by shareholders holding more than 50%

of the voting shares). A list of required
resolutions to be passed under different
meetings of members for different agendas
is attached. In addition, to change any right
associated with a class of shares, approval
from the shareholders holding more than
90% of the shares belonging to such class
of shares is required.
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Board of Directors

Each private limited company must have

a minimum of two directors and public
limited companies three. Directors can be
nominated and appointed by shareholders,
or by the board of directors. If a director is
a nominee of a shareholder, such director
is not required to hold any shares of the
company. If a director is appointed by the
board of directors, such director must hold
at least one common share of the company
(the “qualification share”, as outlined in the
Articles of Association) within two months
from the date of appointment, and such
director can hold such qualification share
on trust for the benefit of a shareholder.

The day-to-day business of a company

is run by its board of directors. Except

for the matters that are reserved for the
shareholders' meeting by law and the
articles of association, all other matters
shall be decided by the board of directors.
Unless otherwise specified in the Articles
of Association, matters are resolved by
simple majority votes. Approval from board
of directors is required for transfer of any
shares, issuance of new shares and variation
of rights attached to any class of shares.

Each company must have a managing
director, who is elected by the board or
shareholders. The managing director
cannot hold other position in any other
entity. The powers and obligations of the
managing director are determined by
virtue of an agreement with the company
or of a resolution passed by the company
in its general meeting of shareholders or
by its board of directors or by virtue of its
memorandum or articles of association.

Classification of shares

The company is initially incorporated with
only a single class of ordinary / common
shares. In another word, a private limited
company is not permitted to have different
classes of shares at its incorporation.
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Thereafter, different classes of shares may
be issued with different rights, including
preference shares with preference over
rights to receive dividends and residual
proceeds at liquidation.

Reporting Requirements

The company must file in each year an
annual report outlining the authorized,
paid-up capital, shareholder details,
directors’ detail, along with a directors’
report and an audited account of the
company duly passed in the Annual
General Meeting (“AGM") of the company
with RJSC. In AGM the shareholders are
required to appoint an auditor, accredited
by the Institute of Chartered Accountants
of Bangladesh, to audit the accounts of
the company in the next year closing.

An auditor may be appointed for three
subsequent terms. In addition, a six-
monthly foreign investment report is
required to be lodged with Bangladesh
Investment Development Authority and
Bangladesh Bank.

Dividends and distributions

Following a recommendation by its board
of directors, a Bangladeshi company may,
in a shareholders’ general meeting, declare
dividends to its shareholders from time to
time. Dividends are subject to withholding
taxes.

Scheduled banks arrange summary
approvals from central bank for repatriation
of dividends to the non-resident
shareholders. Before applying to central
bank for an approval, the bank is required
to verify the financial statements, tax status
and non-residency status of the relevant
foreign shareholder. There is no statutory
or regulatory requirement of any reserve
balance beyond which dividends may be
declared.

Directors' liability

Directors are bound to use fair and
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reasonable diligence in discharging the
duties and to act honestly, and act with
such care as is reasonably expected from
him, having regard to his knowledge and
experience. A director will be personally
liable on a company contract when he has
accepted personal liability either expressly
or impliedly. Directors are the agents or the
trustees of a Company. Director’s liability to
the Company may arise where:

(1) the directors are guilty of negligence,
(2) the directors committed breach of trust,
(3) there has been misfeasance and

(4) the director has acted ultra vires and the
funds of the company have been applied
for such an act.

A director is required to act honestly

and diligently applying his mind and
discharging his duties as a man of prudence
of his ability and knowledge would do.

It has been explained in the duties of
directors as to what is standard or due

care and diligence expected from him. Any
wilful misconduct or culpable negligence
falls within the category of misfeasance.

Directors must hold the meeting even
though the accounts are not ready or

the company is not functioning or the
management of the business is vested in
the Central Government. The holding of
the meeting must be within the period of
15 months after the preceding AGM. The
Board of Directors shall at the meeting

lay a balance sheet and a profit and loss
account for the financial year. For default,
the Directors are liable to be punished with
fine of BDT 10,000 and BDT for each day of
continuing default.

Directors having any interest in any
contract shall disclose the nature at the
Directors’ meeting. Also directors having
such interest are not entitled to vote in
the deciding meetings. Failing to do so is
punishable with BDT5,000 fine. Directors
are liable to compensate a person who



has subscribed shares on the faith of

a prospectus, which contained untrue
statement. The Director should compensate
every such subscriber for any loss or
damage he/she may have sustained by
reason of such untrue statement. The
Directors are liable to criminal prosecution
for inducing or attempting to induce a
person by statement or even forecast
which is false or misleading to enter into

or to offer to enter into any agreement to
buy shares of the company. They shall be
punishable with imprisonment for a term
which may extend to five years, or with fine
which may extend to BDT5,000, or with
both.

For unregistered charges over assets of the
company Directors are liable and penalty

is a fine up to BDT2,000. Where directors
manage a company then each director shall
be responsible (if there is no managing
director) that the company should maintain
and keep proper books of account. Default
or non-compliance will make the Director
punishable with imprisonment for a

term not exceeding six months or fine of
BDT5,000 or both. For auditor appointment
related incompliance Fine up to BDT 1,000.

A Director of a company in liquidation must
co-operate with the liquidator in realizing
the assets of the company and distributing
them among the creditors and contributors
of the company. If they fail to do so they are
liable to imprisonment, which may extend
to seven years and fine. Therefore, Directors
are liable for theft of the company’s
property or for false accounting. Directors
are liable to prosecution on several issues.
If a company is adjudged bankrupt, the
only consequence for the directors is
imprisonment or fine if they are found

to perform any offences as referred to in
the Bankruptcy Act, 1997. According to
Section 86 of the Bankruptcy Act, 1997
Directors of such a bankrupt company

shall be punishable with imprisonment,
which may extend to two years and fine if,
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within 48 months immediately before the
filing of bankruptcy they incur any debt
without having any responsible ground of
expectation of his repaying the debt.

In addition there are certain operational
laws such as labour laws and environment
laws and under such acts where an offence
punishable under the act or under any

rule, regulation or scheme is committed

by a company or other body corporate or
by a firm, every director partner manager
secretary or other officer or agent thereof
shall, if actively concerned in the conduct
of the business of such company, body
corporate or firm, be deemed to have
committed the offence unless he proves
that the offence was committed without his
knowledge or consent or that he exercised
all due diligence to prevent the commission
of the offence. Such directors would be
subject to same sanction as would have
been applicable to a company or the
individual committing such offence.

7. What are the audit requirements in
corporate entities?

Every company incorporated in Bangladesh
must appoint a statutory auditor within
thirty days of incorporation. Thereafter,

the auditor needs to be reappointed in
every general meeting. For public limited
companies, an auditor cannot serve a
company for more than continuous three
years. The auditor needs to submit an
audited account of the company to the
board of directors after conclusion of each
of the financial year closing. Upon approval
from the directors, such audit report must
be approved by the shareholders in the
general meeting of the shareholders within
nine months of the financial closing date on
which the audit has been done. Thereafter
the audit report approved in the general
meeting is required to be filed with the
regulator within thirty days from the date of
the general meeting along with the annual
return of the company.
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D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for

The company is free to grant any right to
the shareholders by way of incorporating

already granted:

appointment of board members?

relevant terms in its articles of association
in addition to the following statutory rights

= Sanction of scheme of liquidation

General Tyvoe of
Meeting of yP . List of Agenda Notice
Resolution
Shareholders
Ordinary = Resolution on appointment of auditors; 14 days
Resolution = Resolution for approval of annual accounts and bhefore
: declaration of dividend the
(regwres . . . meeting.
majority = Resolution for appointment of managing agent
vote) = Appointment of director at the place of
removed director
= Remove member from committee of
Inspection in compulsory winding up
= All other matters which are required to be
Annual
) approved through shareholders except
Meeting of for th b db ial /
Shareholders or the matters to be approved by specia
extraordinary resolutions
Extraordinary | = Removal of any Director 14 days
Resolution = Declare that it cannot by reason of its liabilities | before
(requires continue its business, and that it is advisable to the
wind up meeting.
vote from
shareholders | = Commence winding up and appointment of
holding liquidator
minimum = Propose arrangement with creditors
75% shares)

96




Global Mergers & Acquisitions Guide 2025

General Tyoe of
Meeting of ype ot List of Agenda Notice
Resolution
Shareholders
Ordinary = Resolution for appointment of managing agent | 21 days
Resolution = Appointment of director at the place of bhefore
: removed director the
(rec.]w!'es . meeting.
majority = Remove member from committee of
vote) Inspection in compulsory winding up
= All other matters which are required to be
approved through shareholders, except for all
other special / extraordinary resolutions
Special = Change of name 21 days
Resolution = Increase or decrease of authorized capital b:fore
the
(requires = Alternation of Articles & Memorandum of .
L meeting.
vote from Association
;hzi\(rﬁholders = Fix reserve capital
oding = Making liability of directors unlimited
minimum
75% shares = Fix remuneration of Managing Agent
with the = Payment of interest out of capital
Extraordinary | meeting = To declares that the affairs of the company
Meeting of | notice - ought to be investigated by an inspector
Shareholders | containing appointed by the Government
the agendas .
subject = Removal of auditor
to special = Conversion of company into public/private
resolution)* limited company
= Commence winding up and appointment of
liquidator
= Authorize liquidator to accept shares, etc. as
consideration for sale of property of company
= Substitute memorandum and articles for deed
of settlement**
Extraordinary | = Removal of any Director 21 days
Resolution = Declare that it cannot by reason of its liabilities | before
(requires continue its business, and that it is advisable to the
wind u meeting.
vote from p
shareholders | * Commence winding up and appointment of
holding liquidator
minimhum = Propose arrangement with creditors
[0)
75%shares) |, Sanction of scheme of liquidation

*The only difference between the process of the special resolution and the process of the
extraordinary resolution is that the special resolution should provide agenda in the meeting notice.

**This is applicable to companies intending to substitute their bylaws by way of a deed of settlement
among the shareholders rather than altering the Articles.
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9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

Following protections are available for
minority shareholders of companies
incorporated in Bangladesh:

o Derivative Actions: Shareholders having
at least 10% interest in any class of
shares may bring law suit on behalf
of the company against the directors,
management, other shareholders or
other third party when the company
has a valid cause of action but fails to
bring a law suit.

e Minority Interest: Any shareholder
or debenture holder may bring an
action against the company if there is
any discriminatory act or act unfairly
prejudicial to his/her interest by the
company.

e (Class Action: Shareholders having
at least 10% of a specific class of
shares can bring an action against the
company in case the company makes
any variation to such shareholders’
rights without their prior consent.

The default position under law is that

no decision of the company requires
unanimous approvals of all shareholders.
However, shareholders can agree on veto
rights of minority shareholders through
contracts and such rights will be recorded
in the articles of association of the
company.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

Itis possible to impose restrictions on share
transfers under the corporate documents
(e.g., articles of association or its equivalent
in Bangladesh) of a private company
incorporated in Bangladesh.
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11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

No.
E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

Acquisition of shares (transfer and issue
of shares): An acquisition of shares can
take place either by subscribing to fresh
equity in a company or by purchasing
existing equity in the target from another
shareholder. For publicly listed companies,
shares may be bought either:

e through the stock exchange at market
price;

e through the stock exchange at a
negotiated price; or

e by private arrangements (generally
known as ‘private investment in public
equity’).

Merger (amalgamation): The target
merges into the acquiring entity following a
court order and the target is then dissolved.
All assets and liabilities of the target vest

in the buyer. The purchase consideration

is paid by the buyer to the shareholders of
the target, either by allotting shares or by
paying cash for the value of their shares.

Demerger: This structure is adopted to
avoid the tax inefficiencies of an itemised
sale of assets. The target’s undertaking or
division is demerged from the target under
a court order and then transferred to the
buyer.

Asset/liability transfer (itemised sale of
assets and liabilities): Specific assets and
liabilities are sold under a sale and purchase
agreement with an itemised list of assets
and liabilities to be transferred.



Asset transfer (sale as a going concern):
All assets and liabilities of an entity or a
business division or plant are sold as a
going concern under this structure. Like
amalgamation, this requires approval from
the court.

What are the key differences and
potential advantages and disadvantages
of the various structures?

Share purchase: A share purchase involves
a very simple and straightforward process,
which is easy to execute and implement.
The only tax incidence is stamp duty, levied
at 1.5% of the purchase consideration; no
other direct or indirect tax is payable. There
is minimal disruption to the target business
in a share purchase. A share purchase

does not trigger the need to obtain fresh
consents or licences. There is no question
of transferring employees. The only risk is
that all liabilities of the target, disclosed

or undisclosed, are also transferred
automatically; but this can be addressed
through indemnification.

Merger/demerger/sale as going concern:
Taxes can be avoided, but the process is
complex and time consuming, and the
scheme requires approval by 75% of the
creditors. Share acquisition from dissenting
shareholders may also be considered as a
potential risk. On the positive side, all assets
and liabilities — including employees - are
automatically transferred; and there is no
need to obtain fresh consents or licences.

Asset transfer: On the positive side,
liabilities may be segregated and thus are
not automatically transferred. The scope
and extent of the due diligence process
are reduced, and the transaction can
thus be implemented relatively quickly.
However, this structure is tax inefficient,
as various stamp duties (some at a rate

of 3%) and direct or indirect must be
paid. All operational licences must be
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procured afresh. The transfer of employee is
required by way of termination followed by
reappointment.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

A. Share Purchases: Advantages/Asset
Purchases: Disadvantages

A share purchase is a very simple and
straightforward process that is easy to
execute and implement for the following
reasons:

e Value added tax (“VAT”) and other
indirect taxes are not payable. The
only incidence of indirect transfer tax
is stamp duty, levied at 1.5% of the
purchase consideration. Both VAT and a
higher rate of stamp duty are levied on
an itemised sale of assets.

e There is minimal disruption to the
target business in a share purchase.
A share purchase does not trigger
the need to obtain fresh consents or
licences. An asset transfer necessitates
obtaining fresh business licences and
consents.

e There is no question of transferring
employees. In addition, no employee
consent is required unless the
employment agreement states
otherwise. Other than slump sale, in an
asset purchase, the employees must be
terminated and then rehired, as local
laws do not acknowledge transfer of
employment.

B. Share Purchases: Disadvantages/
Asset Purchases: Advantages

The following must be considered:

e Inan asset purchase the liabilities are
not automatically transferred. Assets
can also be specifically selected in an
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itemised sale, thereby mitigating a
number of legal risks for the buyer. This
will in turn reduce the scope and extent
of the due diligence process over the
target company. Therefore, an asset
purchase can be implemented relatively
quickly.

o Ifthe asset purchase is structured as
a slump sale, there can be significant
direct tax and indirect transfer tax
savings.

e Carry-forward and setting-off of losses
is permitted in asset sales, facilitating
further tax benefits to the buyer.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

Approvals under the Foreign Exchange
Regulations Act: There are no restrictions
under the foreign exchange regime on
general acquisitions and issue of shares of
a target. However, all transfers involving
foreign shareholders must take place at

a fair price. In the case of foreign sellers
up to BDT 10 million sale proceed may

be repatriated without valuation and up
to BDT 100 million sale proceed may be
repatriated by the bank based on valuation
by a chartered accountant / merchant
bank without central bank approval. Prior
approval must be sought from the central
bank for repatriable sale proceed over
BDT100 million. In other cases involving
local shareholder to foreign buyer transfer
and foreign seller to foreign buyer transfer,
a simple post-closing notification to the
central bank along with the valuation
report shall suffice.

The fair market valuation must be
conducted by an accredited chartered
account or a licensed bank, following
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an approximate mix of the asset-based,
market value and income approaches.
However, such valuation is exempted to
repatriate the sale proceeds if the fair value
of the shares is determined on the basis

of the NAV approach, based on the latest
audited financial statements together with
tax returns without any consideration to
intangible assets. Under such circumstances
an undertaking is issued by the target
specifying that the impairment of assets
have been adjusted in arriving at the NAV;
and the remitting bank is satisfied that
there is no abnormal growth in total assets
in any of the last three years, particularly in
the last year.

Approvals from the original company
jurisdiction of the high court: Merger
and sale as a going concern both require
approval from the original jurisdiction

of the high court. Amalgamations in
Bangladesh must also be sanctioned by the
high court.

Approval from the Bangladesh Security
and Exchange Commiission: A listed
company requires approval from the
Bangladesh Security and Exchange
Commission to issue any capital if its total
paid-up capital would exceed BDT 100
million as a result.

Regulatory approval: In certain industries
where share lock-in applies, M&A approval
must also be obtained from the regulators
- for example for financial institutions,
insurance companies, telecommunication
companies, power generation companies
etc.

Post-closing: Certain perfections for the
transaction post-closing must also be made
at the Office of the Registrar of Joint Stock
Companies and Firms and BIDA followed by
a notification to the central bank.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?



The Competition Commission of
Bangladesh, constituted under the
Competition Act, 2012, is responsible for
supervising M&A activity in Bangladesh.
However, the provisions set out in the
Competition Act are currently operating in
reactive mode pending the incorporation
of the underlying competition rules needed
to impose proactive measures.

Any combination (including any M&A
transaction) that would have an adverse
effect on competition is prohibited.

The commission has wide powers,

among other things, to investigate any
combination, either on its own motion

or following a complaint from any third
party. Statutory and regulatory authorities
can seek a reference from the commission
to determine whether a proposed
combination is anti-competitive. The
commission will issue its decision within 60
days.

The commission is yet to quantify the
meaning of a‘significant adverse effect’
and the relevant thresholds for mandatory
approval. Until these rules have been set
out, the commission enjoys the discretion
to decide on the possible effects of any
combination. If, during or after completion
of an investigation, the respondent, the
commission and the complainant agree
on the terms of an appropriate order, the
commission will confirm the agreement as
a consent order, subject to:

e publication of the order in the Official
Gazette within seven working days for
comments within a period of 30 days;

e the commission receiving, reviewing
and hearing representations from third
parties with material interest;

e the consent order being made as
agreed and proposed with or without
changes; and

e the commission’s refusal to issue the
order if additional information warrants
this.
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16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

Where there is no additional requirements
for public limited companies, deal process
for listed companies is as follows:

Purchase through exchange: The typical
timetable for an offer is one week, as
follows:

e Once an irrevocable offer has been filed,
together with the relevant documents,
with a corresponding stock broker
or merchant bank, this notice will be
circulated immediately.

e The corresponding stock broker or
merchant bank will complete the
purchase within a week and report
to the regulator. The offer may be
cancelled if there is no seller for the
shares.

Private purchase: The typical timetable of
an offer is one week, as follows:

e Adetailed sale and purchase agreement
is executed between the seller and the
purchaser.

e The seller gives an irrevocable sell
order to the corresponding broker or
merchant bank.

e The broker freezes the shares and sends
a confirmatory notice to the exchange.

e The purchaser deposits 20% of the
purchase price at the exchange by
cheque.

e The exchange immediately circulates
the news.

e Once the news has been circulated, the
broker will complete the transaction.

e On completion, the cheque will be
returned to the purchaser.

» Acquisition through building up a
stake in the target before and/or
during a transaction process;
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A purchaser cannot build up a stake
during the transaction process. Before this,
however, it can build up a stake as long as
it holds less than 10% of the shares in the
target.

Under the Bangladesh Securities and
Exchange Commission (Substantial
Acquisition of Shares and Takeovers)

Rules, 2018, the acquisition of shares
corresponding to 10% or more of the
issuer’s total voting shares is considered
a‘substantial acquisition’ of shares. The
following activities require disclosure in the
stock exchange’s online news circular:

e any buy order or transaction that would
result in this 10% threshold being met
or exceeded;

e any purchase of shares corresponding
to 10% or more of the voting rights in
the issuer; or

e once aninitial shareholding
corresponding to a 10% or more of the
voting rights in the issuer has been
achieved, any further acquisition of
shares.

» Squeeze-out of any remaining
minority shareholders:

There are no provisions on the squeeze-out
of any remaining minority shareholders
and there is no possibility for minority
shareholders to‘sell out’. However, once

a consortium ends up owning 90% of

the shares in the target, it can purchase

the remaining 10% at the price below
(whichever is highest) and delist the
company:

e the last trade price;

e the weighted average price over the
last six months; or

o the NAV per share, as per the latest
financial statements.
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17. Is there a requirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

Other than for publicly listed companies,
there is no such disclosure requirements.

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

Yes, sellers may be restricted from shopping
around during a negotiation process by
way of executing an exclusivity clause.

There is no express prohibition on break
fee payment arrangements in Bangladesh.
However, this is not common practice,
although in some cases a break cost
payment obligation is incorporated in the
sale and purchase agreement.

Generally, when a sale and purchase
agreement is short of closing, the
defaulting party is required to pay the
non-defaulting party the break cost. In the
case of the purchase of shares from other
shareholders, the seller and/or the buyer
assumes such liability. In case of asset sell
and share issue, the target and/or the buyer
assumes such liability.

However, as ‘break cost’as a term is

not defined in the foreign exchange
regulations, it is difficult to make such
arrangements in practice. In such cases
the parties often agree to pay accrued
management fees in the form of constancy
or legal fees.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?



Common conditions precedent in share
sale agreements include as listed below,
while it is also common to have conditions
to closing such as no material adverse
change:

Obtaining the necessary corporate
approvals including resolutions from
the board of directors.

Completion of due diligence to the
satisfaction of the buyer.

Obtaining the necessary regulatory
approvals, if relevant.

Obtaining approvals (or non-
objections) from shareholders with pre-
emptive rights, customers, suppliers
and financial institutions, if applicable.

Obtaining a valuation certificate/
approval from the central bank for
repatriation if the seller is a non-
resident.

Identification of an escrow agent if the
transaction contemplates interim price
adjustment.

Representations and warranties being
true and correct as on the closing date.

Settlement of certain identified
litigations, tax, disputes, regulatory
issues/proceedings or providing
adequately for their resolution.

Delivery of the physical shares along
with duly executed share instruments
and affidavits or electronic transfer in a
depository account.

Resignation of directors nominated by
the seller, if relevant.

Payment of the sale consideration into
the buyer’s bank account.

20. What are the typical warranties

and limitations in acquisition
documents? Is it common to obtain
warranty insurance?
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Seller warranties or indemnities are
typically included in an acquisition
agreement. These cover areas such as:

o Title and marketability to shares, assets
and properties of the target.

e Shares, assets and properties, free of
any encumbrances.

e Organisation and authorities of the
target company and the sellers.

e Approvals obtained to complete the
transfer.

e (Capitalisation of the target.
e Lack of conflicts or consents.
e Financial statements.

e Undisclosed liabilities.

e Absence of certain changes, events and
conditions.

e Material contracts.

e Condition and sufficiency of business
assets.

e |nventory.

e Accounts receivable and accounts
payable.

e Customers and suppliers.
e |nsurance.

e Legal proceedings and governmental
orders.

e Compliance with laws and permits.

e Employee benefit plans and employee
matters.

e Real property and leases.

e Taxes.

e Books and records.

e Related party transactions.

e Bankaccounts and power of attorney.

e Environmental matters.
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The indemnity clause allows the holder to
require an indemnity providing that it be
compensated for any losses or damages.
However, warranty insurances are not
common in local context.

The following limitations are generally
imposed:

o limitation periods overriding statutory
limitations;

e acap ondamages or compensation
payable;

e the exclusion of indirect damages;

e matters disclosed in a disclosure
schedule; and

e minimum thresholds for making claims.

21. Isthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

In general, there is no such requirements
other than for tax purpose for which
purchase consideration cannot be below
25% of fare price. However, for transfers
involving non-residents, purchase must be
done at fair market value.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

Under the Companies Act, a company in
Bangladesh is prohibited from providing
any financial assistance, whether directly or
indirectly, to a potential buyer of shares in
that company. General source of fund for
acquisition in Bangladesh comprises of own
fund and debt / bank financing.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?
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Formalities involved specifically for listed
companies have been described in 16
above. At closing, the following steps are
generally followed by companies:

e A fair market valuation is conducted
by a chartered accountant for transfers
involving non-residents.

e Lenders consent for transfer is obtained
by the target company.

e Sale and purchase agreement, share
transfer instruments and seller’s
affidavits are executed by the relevant
parties and exchanged as CPs. Share
transfer instruments and seller’s
affidavits require notarization and
legalization from Bangladesh embassy
in case of non-resident sellers.

e Conditions precedent satisfaction letter,
along with documents evidencing the
satisfaction of the conditions precedent
are exchanged.

e Relevant corporate resolutions
recording the closing of the transaction,
including approval of the transfer,
change in by-laws and resignation/
appointment of directors are executed.

e Central Bank approval for remittance to
a foreign seller is obtained, if relevant.

e Bank remittance certificate from the
receiving bank.

e Share transfer instruments and seller’s
affidavits are lodged and stamped
through regulator and then filed with
the target company.

e Target company issues share certificates
in favour of the buyer and inserts
relevant entries in the corporate
registers and books.

e Resignation of the seller’'s nominees
from the board of directors and
appointment of the buyer’s nominees
to the board of directors are lodged
with the regulator.



¢ Notification to the central bank about
any change in foreign shareholding.

The documents in an asset sale are more
or less the same. A scheme of arrangement
must be filed in court with respect to a
merger or de-merger by the target and
buyer.

24, Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

No such incentives other than those
provided in double taxation avoidance
agreements.

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Acquisition documents must be executed
either in Bengali or English language.

26. Can acquisition documents be
governed by a foreign law?

Bangladesh courts uphold a choice of
foreign law and party autonomy as agreed
between the parties when entering into the
contract. It was decided in PLD 1964 Dacca
637, that when the intention of the parties
to a contract is expressed in words, this
express intention determines the proper
law of the contract and overrides every
presumption. A share purchase agreement
can provide for a foreign governing law if
the parties agree to it. In practice, if all the
parties to the agreement are Bangladeshi,
Bangladesh law is adopted as the
governing law.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Yes, arbitration clauses are legally
permissible and generally included in
acquisition documents. Bangladesh
arbitration law permits enforcement of
foreign arbitral awards in Bangladesh.
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Parties can also agree to waive certain
rights under the Arbitration Act.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

Acquisition documents may be executed
remotely / as digitally sign documents
except for the share transfer instruments
and seller’s affidavit which must be wet
signed.

G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

Bangladesh has one of the most liberal
M&A regimes in the world and almost zero
restrictions on country-specific FDI. This
notwithstanding, however, this market of
around 200 million consumers has seen
little of the surge in M&A deals in evidence
elsewhere in the world in recent years, and
even less so since the start of the COVID-19
pandemic. Some global mergers and
transactions have involved assets located
in Bangladesh, but there are few actual
acquisitions of local businesses. However,
the country is an attractive destination for
FDI, which suggests that there is still space
in the market for greenfield investments
rather than brownfield projects.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

31.

The Competition is expected to enact

a M&A rule soon, which shall outline

mandatory filing procedures, thresholds

and other important requirements for such
transactions.
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

The main framework applicable to
companies in Bolivia is the Commercial
Code, which contains the most important
norms regarding company structures,
obligations, and M&A.

Companies participating in specific
industries (financial entities,
telecommunications, energy, oil & gas,
and others) are also subject to specific
regulations and supervision by State
authorities. These regulations may contain
specific provisions relevant for M&A
analysis.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability

companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

According to a 2021 report by the Registry
of Commerce, there are 2 (two) types of
corporate entities which are most used in
Bolivia (excluding sole proprietorship of a
business, which is the most common type
of business structure in the country). The
first one is “Sociedad de Responsabilidad
Limitada” (Limited Liability Partnership
(“LLP")); and the second one is “Sociedad
Andénima” (Joint Stock Companies
(“Corporation”)).

Both kinds of corporate entities provide
limited liability to the shareholders. The
main differences are:

LLPs require a minimum of 2 (two) partners
and may have a maximum of 25; on the
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other hand, the Corporations must have at

least 3 (three) shareholders, and there is no
limit regarding the number of shareholders
of the company.

Shares in Corporations are freely
transferable, while any modification of
the partners structure of an LLPs must be
approved by the partners.

Finally, with regards to the administration,
the LLP can be managed by the partners
or a designated manager, while the
Corporation is managed by a board of
directors. In general, Corporations are
subject to more corporate obligations than
LLPs.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

There is a constitutional limitation
regarding private ownership (foreign or
national) in Bolivia's natural resources,
particularly hydrocarbons and mining,
as a result of which foreign entities must
enter into agreements with state-owned
hydrocarbons or mining companies to
participate in these industries.

In addition, foreigners may not own real
estate property within 50 kilometers of
Bolivian international borders.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

No, there are no restrictions for companies
regarding foreign exchange.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?
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Under the General Labor Law (“Ley General
del Trabajo") Supreme Decree N°26877 the
number of foreign employees in Bolivian
companies cannot exceed 15% of the

total work force. Foreigners must obtain a
specific purpose visa to work in the country.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

The standard management structures are
the following:

For LLPs the General Assembly of Partners
(“Asamblea General de Socios”") is the

main governing entity of the company,
(appointment of a board of directors and
general manager is optional).

For Corporations, the Shareholder’s
Assembly (“Junta de Accionistas”) is the
most senior governing entity of the
company and must gather at least once
after the end of every fiscal year, to make
relevant decisions (review the financial
statements, appoint board members, and
others). The Corporation must also have

a board of directors, which is the main
executive body of the company. Although
appointing a general manager is common,
it is not mandatory, as representation of the
corporation is automatically granted to the
president of the board.

7. What are the audit requirements in
corporate entities?

All companies must file their financial
statements annually. Some companies
subjected to specific industry regulations
(e.g., financial services), must go through
external audits every year to ensure
transparency.



D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

Besides specific statutory rights,
shareholders may contractually agree to
specific privileges (such as the right of first
refusal before transferring shares to third
parties) in a share purchase agreement.
There are no restrictions regarding
privileges which can be granted to
shareholders.

Voting privileges for appointment of
board members can also be contractually
negotiated and enforced.

9. Are there any specific statutory
rights available to minority
shareholders available in your
jurisdiction?

The Commercial Code grants the following
statutory rights to minority shareholders
who represent at least 20% of the share
capital of the company:

- Appointment of one third of the board of
directors.

- Appointment of a comptroller

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

Articles of incorporation may contain
conditions on share transfer, but not
unreasonable limitations, as such
limitations would be considered in violation
of the Commercial Code.

More stringent restrictions may be
negotiated and contractually agreed
between shareholders in share purchase
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agreements and enforced under
contractual law (not business law).

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy,
and other insolvency cases in your
jurisdiction?

No specific considerations.
E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

The number of publicly traded firms in
Bolivia is small. Share transfers are more
common than asset transfers.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

Asset purchase deals provide the possibility
of ‘cherry picking’ (which requires adequate
identification of the productive assets that
are of interest) but may take more time
than a share purchase and may involve a
tax impact on the value of the assets being
acquired.

On the other hand, share purchases are
faster. In the case of Corporations, share
purchases do not require the registration of
the transfer in public records.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

Private acquisitions in Bolivia are generally
not subject to specific merger control
approvals. On the other hand, acquisition
in specific regulated industries (financial
entities, telecommunications, energy, oil &
gas, and others) are subject to approval of
the regulatory authorities overseeing those
industries.
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15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

The State Constitution prohibits the
monopolization of companies as any other
association of national or foreigner persons
or companies that intend to get exclusivity
on providing goods or services. Also,

the Supreme Decree N°29519 regulates
competition and consumer protection
against harmful practices that negatively
influence the market. Other than that,
mergers and acquisitions in the private
sector do not require prior authorization
of governmental entities (except for
companies operating in specific industries,
as explained above).

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

The number of publicly traded companies
in Bolivia is small. Acquisition of public
companies would require disclosure

of ownership before the Bolivian Stock
Exchange.

17. Is there a requirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

Mergers and acquisitions in specific
industries (financial entities,
telecommunications, energy, oil & gas,
and others) must be disclosed to the
corresponding regulatory authorities and
cannot be kept confidential.

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?
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Yes, specific provisions regarding the
project may be contractually agreed by the
parties.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

Conditions precedent commonly include
performance of covenants, issuance of
legal opinions, and execution of related
contracts.

“Material adverse event” clauses are also
commonly used.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

Typical warranties include material
contracts, litigation intellectual property,
licenses and permits, anti-money
laundering, environmental matters, taxes,
employees, real property, among others.

It is not common to obtain warranty
insurance.

21. Isthere arequirementto seta
minimum pricing for shares of a
target company in an acquisition?

Shares cannot be priced lower than the
nominal amount declared in the share
certificates.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

Potential buyers usually resort to financing
from Bolivian banks. More complex
structures (leveraged buyouts for example)
are not common.



23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

Stock certificates must be endorsed on the
back of the document and signed by the
seller. In order to complete the transfer,
the buyer of the shares must present the
certificates before the secretary of the
company, who must record the transaction
in the shareholders' registration book. No
further formalities are needed.

24, Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

There are no incentives.
F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Share purchase agreements executed

in foreign languages can be executed

in Bolivian courts, following a judicially
mandated translation of such documents.

26. Can acquisition documents be
governed by a foreign law?

While acquisition documents may be
governed by foreign law, if the agreements
are executed in Bolivia, Bolivian courts
would disregard the choice of law
provisions and apply Bolivian law.

27. Are arbitration clauses legally

permissible or generally included in

acquisition documents?

Arbitration clauses are legally permissible
and commonly included in acquisition
documents.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to

remotely/digitally sign documents?

Stock certificates must be transferred by
endorsement in the back of the document.
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Besides this, there are no formalities for the
execution of acquisition documents.

Share Purchase Agreements may be
remotely and digitally signed.

G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

The Bolivian mining industry has seen M&A
activity in the last couple of years.

30. Are any significant developments
or changes expected in the near
future in relation to M&A in your
jurisdiction?

There is a draft bill for a new Commercial
Code, which, if approved, may introduce
significant changes impacting mergers and
acquisitions (M&A). The proposed code
aims to modernize and streamline the
country’s commercial regulations, including
those that govern corporate transactions,
shareholder rights, and corporate
governance. While the potential changes
could impact M&A processes by clarifying
or restructuring regulatory requirements,
there is currently no set timeline for its
approval. Consequently, legal professionals
and businesses are uncertain about when
these updates will take effect and what the
final changes will entail.
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

Company law is regulated by three
entity/district level laws: Company Law

of Federation of Bosnia and Herzegovina
(“FBH"), Company Law of Republika Srpska
(“RS") and Company Law of Br¢ko District
(“BD").

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

Available corporate forms are: a) general
partnership (at least two members, who are
jointly and severally liable for the liabilities
of the company); b) limited partnership (a
company in which one or more members

Ezmana Turkovic
Partner
ezmana.turkovic@
mariclaw.com

are jointly and severally liable for the
company obligations with their entire
property - general partners, and one or
more members are liable for company
obligations only up to the amount of their
contributions as entered into court register
- limited partners); c) joint stock company
(a company whose registered capital is
divided into stocks) and d) limited liability
company (a company whose registered
capital is divided into shares).

Limited liability companies and joint stock
companies are the most common legal
forms present in Bosnia and Herzegovina.
The main differences between the two is
the minimum capital, mandatory corporate
bodies and the fact that certain activities
may only be performed by a joint stock
company.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?
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In principle, there are no restrictions and
foreign investors are granted the same
rights as the local investors. The only
limitation provided by the law is that
foreign equity ownership of business
entity engaged in the production and sale
of arms, ammunition, explosives for the
military use, military equipment and public
broadcasting shall not exceed 49% of the
equity in that business entity. In case of
investing in these sectors, foreign investor
must obtain prior approval from the
competent authority.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

The general restriction is that only local
currency (“BAM”) can be used in internal
payment transactions. Under Bosnia

and Herzegovina financial regulation,
foreign currency shareholder loans are
defined as credit agreements. Crediting in
foreign currency is allowed in Bosnia and
Herzegovina but under the condition that
both payment and collection transactions
are being made in local currency.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

Foreign employees must obtain work
permit if they intend to work in Bosnia and
Herzegovina. The authority responsible
for employment of foreigners'’issues work
permit based on the established quota of
work permits or as a working permission
that is not counted in the quota. The

work permit quota is the number of work
permits that can be issued in Bosnia

and Herzegovina in one year to certain
professions, i.e., to foreigners who perform
certain activities that require a work permit
to work in Bosnia and Herzegovina.

The annual quota of work permits is
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determined by the Council of Ministers in
accordance with the migration policy and
taking into consideration the situation in
the labor market. Within the annual quota
of work permits, the Council of Ministers
determines the activities and professions
in which it is allowed to employ foreigners,
the number of work permits for each
activity and determines the territorial
distribution of work permits according to
expressed needs.

When issuing work permits, priority shall
be given to foreigners who already have
temporary resident permit in Bosnia and
Herzegovina on the basis of bringing
family together or the foreigner with
temporary residence permit in Bosnia and
Herzegovina.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

The corporate structure of limited liability
companies have, in principle, the following
outline (with some minor differences
depending on which entity the company is
located):

e Shareholders Assembly (mandatory)
- consists of all shareholders of a
company.

e Supervisory Board (not mandatory,
unless the company has at least
two shareholders and at least
1,000,000 BAM capital) - minimum
three members, if not appointed
its authorities are executed by
Shareholders Assembly

e Management - must have at least
one Director, and can have one or
more Executive Directors. Scope of



authorizations of each is inscribed into
the court registry.

e Procurator (not mandatory)
- procurators are authorized
representatives, inscribed into the court
registry as holders of special proxy
for representation of the company.
Procurators may not transfer their
authorities to third persons.

7. What are the audit requirements in
corporate entities?

Internal audit is not obligatory in limited
liability companies but must be established
in joint stock companies (all joint stock
companies in FBH, and only public joint
stock companies in RS). The external audit is
obligatory for certain companies (turnover
and size as determined by the applicable
laws on accounting).

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

Each shareholder has such number of
votes in the shareholders assembly that
corresponds to its participation in the
share capital, and the law does not provide
privileges to certain shareholders for
appointment of board members. However,
we have seen cases where this was
implemented in the corporate documents
of a company and enforced through the
court.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

Each of the Company’s Laws guarantees
certain rights to the minority shareholders.
Although the exact scope of minority
protection varies from entity to entity,
minority protection includes the right
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to request the convocation of the
shareholders assembly, right to buy

out of the shares, extraordinary audit
etc. In addition, all shareholders are
entitled to (upon fulfilment of legally
prescribed conditions and within the
deadlines provided by the law) initiate
the process of challenging the decisions
of the shareholders assembly before the
competent court.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

The only restriction stipulated by the

laws is the obligation to honor the
preemptive right in case of sale of the
shares. In addition, although the laws do
not specifically regulate it, it is common

to agree in the charter documents lock-in
periods, drag along/tag along rights, as well
as put and call options.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

No specific considerations.
E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

Both methods are used equally common
- deciding factors are usually the results
of the due diligence and obligations
pertaining to the company.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

Share purchase is usually a simpler process
but carries more risks as all obligations
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of the company become, ultimately, the
obligation of the purchaser. Although this
is mitigated with adequate representations
and warranties and escrow account, in case
some hidden obligations arise they usually
end up in long, complex and expensive
litigation procedures.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

This greatly depends on the type of the
company in question as well as the sector
in which it operates. If it is a regular
limited liability company engaged in e.g.
production of furniture it is common that
no prior approvals are necessary. However,
for all regulated entities (banking, finance,
insurance etc.) prior approval of the
regulator is necessary prior to closing the
deal and is usually stipulated as a condition
precedent in the transaction documents.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

According to Bosnian Competition Act, a
merger is required to be notified by parties
if the following conditions are met: a) total
annual income of all participants to the
concentration achieved by selling goods
and / or services on the world market is
KM 100,000,000 (approx. EUR 51 million)
according to the final account in the year
preceding the merger, or b) total annual
income of each of at least two participants
to merger achieved by selling goods and

/ or services on the market of Bosnia and
Herzegovina is at least BAM 8,000,000
(approx. EUR 4.1 million) in the year
preceding the merger, or if their joint share
in the relevant market exceeds 40%.
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16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

Acquisition of public companies is done
by a privatization procedure. Each of the
privatization agencies determines its
privatization plan and implements it based
on the conditions provided in it.

17. Is there arequirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

If the entities in question are non-regulated
entities, it is possible to keep the deal
confidential. However, for publicly held
joint stock companies and all regulated
entities there are reporting obligations to
both the stock exchange and the relevant
regulator authority and it is not possible to
circumvent these obligations.

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

This is not specifically regulated by our
laws, so the parties are free to agree on the
terms of the negotiations.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

Commonly, conditions precedent include
remedying the problems identified in
course of the due diligence process,
obtaining relevant approvals for closing of
the deal (competitions and/or regulatory
approvals) and delivery of all documents
needed for closing. Material Adverse
Change (“MAC") clauses used to be
common conditions precedent in the
transaction documents, but considering



the recent market developments and
instabilities, the sellers have made a strong
push against MAC clauses and these are
seen much less nowadays.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

This greatly depends on the sector in
which the target is active, whether itis a
full or partial acquisition and negotiating
power of the parties. Warranty insurance
is not very common for deals in our
jurisdiction, but we have used warranty
insurance in cross-border deals affecting
several jurisdictions (including Bosnia and
Herzegovina).

21. Isthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

Minimum share price mostly applies to joint
stock companies, where the price has to be
determined in accordance with the trading
patterns and cannot deviate from certain
thresholds provided for by the Securities
Law (thresholds and the ranges are
regulated by each of the entity applicable
securities laws).

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

All commercially and internationally
developed and common financing is also
used in Bosnia and Herzegovina. It is not
allowed for companies to provide financial
assistance for acquisition of such company’s
shares. Considering that this is explicitly
forbidden, any such transaction would be
null.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?
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Formalities for share transfer perfection
depend on the court where the company
is located, but in principle include signing
of the share transfer agreement and
amendments to the articles of association,
inscription into the Book of Shares, and
submission of application for registration
and registration with the court.

24, Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

Incentives and exemptions are provided
for in the context of foreign investments.
The main incentives for foreign investors
relate to tax exemptions. Therefore, foreign
investment will be exempted from paying
import taxes. Foreign investment also

may be exempted from other tax dues in
line with the principle of equal treatment
of domestic and foreign investors and of
stimulating foreign investments.

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

While it is possible to execute the
acquisition documents in a foreign
language, in order for them to be used,
implemented or registered in Bosnia

and Herzegovina, they will need to be
translated into one of the official languages
in Bosnia and Herzegovina. Such translation
must be an official translation, i.e.,
undertaken by a court sworn interpreter.

26. Can acquisition documents be
governed by a foreign law?

If one of the parties to the acquisition
documents is foreign, then it is permissible
to agree on a foreign law in all contracts,
including the acquisition documents.
Furthermore, a submission to a foreign
material law is enforceable, however, as a
rule, a Bosnian court will always be using
domestic procedural law. However, there
are mandatory principles of the local law
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which will apply even if another legal
system has been (effectively) agreed
upon the parties (e.g., inscription in the
Land Registry, enforcement proceedings
on assets in Bosnia and Herzegovina,
bankruptcy and liquidation proceedings
etc.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

The disputes will be resolved in a form

of arbitration if the parties agreed to the
jurisdiction in form of written agreement
/contract, in respect of a dispute, or in
respect of future disputes that may arise
from contract concluded among them.
The contract shall be deemed concluded
also through an exchange of letters,
telegrams and faxes, as well as when the
arbitral jurisdiction clause is contained

in the general conditions of the contract,
which are an integral part of the contract.
Therefore, acquisition documents can
provide for arbitration clauses, if all legally
set conditions have been met.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

In order to register the share transfer
before the competent court, it may be
necessary (depending on the seat of the
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target company) to notarize the signature
and/or process the acquisition documents
as notarial deeds. Although it is possible
that the court in question would accept
notarization by a foreign notary, it is
advisable to conduct the notarization
locally. This can be done by the parties (or
their legal representatives) personally, or by
a locally appointed proxy.

G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

Political instability, Covid pandemic and
the geo-political developments make it
very difficult for Bosnia and Herzegovina
to set trends in its economic development
or foreign investment. Nevertheless, our
economy became quite resilient to these
factors and manages to slowly grow over
time. We are seeing an increased interest
in various sectors including tourism, IT,
production and construction. All these
remain steady sources of M&A activity.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

We do not expect any significant changes
in the forthcoming period.
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

Brazil is a civil law system, influenced

by Roman law. The primary source

of law is legislation. Case law is not
generally binding, although decisions

of higher courts serve as authorities for
interpretation. The Brazilian legal system
is based on the Federal Constitution

and laws, which are subject to review

by higher courts, such as the Federal
Supreme Court for constitutional matters,
the Superior Court of Justice for legal
issues of non-constitutional nature and
local State courts of appeal. The primary
legislation is approved by the National
Congress. The Government, the Ministers
and other governmental entities can
also make, mainly, delegated legislation
by order. Courts can, in general, review
administrative decisions.

rodolpho.clemente@
cesconbarrieu.com.br

Most civil, commercial, and criminal
matters, as well as most civil and criminal
procedures are regulated by general codes
established as Federal Laws (the Brazilian
Civil Code, the Brazilian Corporations Law,
the Brazilian Penal Code, the Brazilian

Civil Procedural Code and the Brazilian
Penal Procedural Code), in each case as
complemented by other laws, decrees and
regulations. The main legal framework
applicable to companies under the Brazilian
national law is comprised of the Brazilian
Civil Code (Federal Law No. 10,046/2002)
and Brazilian Federal Law No. 6,404, dated
December 15, 1976 (“Brazilian Corporations
Law"). The Brazilian Corporations Law is
applicable to the Sociedades Andnimas,

as defined below, and the Sociedades
Empresarias Limitadas, as defined below,
are mainly governed by the Brazilian Civil
Code, provided that certain provisions

of the Brazilian Corporations Law may

be applicable to Sociedades Empresarias
Limitadas, as defined below, that elect to
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be governed in a subsidiary form by the
Brazilian Corporations Law.

Brazilian monetary, fiscal, and trade policies
are established and implemented at the
federal level. The main body in charge

of fiscal and monetary policy in Brazil is
the National Monetary Council (Conselho
Monetdrio Nacional). The implementation
and further regulation of such policies,
including the issuance of the Brazilian
currency, definition of the reference interest
rate and the control of foreign exchange
reserves and transactions, are controlled
by the Central Bank of Brazil (Banco Central
do Brasil). The issuance, distribution, and
trade of any securities in Brazil, as well

as specific provisions regarding publicly-
held companies, is subject to regulation
and inspection by the Brazilian Securities
Commission (Comissdo de Valores
Mobilidrios - CVM), as well as to further self-
regulation enacted by listed companies,
which may vary in accordance with the
governance requirement of the different
listing segments.

Brazil’s antitrust legal framework is
regulated at a federal level by different
federal laws and regulations. Brazilian
Federal Law No. 12,529, dated November
30,2011, is the primary Brazilian Antitrust
Law, which implemented a pre-merger
review system and improved the structure
of the Brazilian Administrative Council for
Economic Defense (“CADE").

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited with regard to the
shareholders’ liability)?

The two most common corporate
types of legal entities in Brazil are the
limited liability company (“Sociedade
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Empresaria Limitada” or “Ltda.”) and

the corporation (“Sociedade Anénima”
or“S.A."). In general terms, the Sociedade
Empresaria Limitada is the corporate

type with a simpler and less expensive
structure. Sociedades AnGnimas are
usually recommended whenever the entity
will require a complex management/
governance structure, stock option plans
or a more sophisticated capitalization
structure, and/or has plans to carry out
public offerings of securities. The Sociedade
Andnima, however, is subject to higher
disclosure and publicity standards.

The main differences between a Sociedade
Empresaria Limitada and a Sociedade
Andnima are the following: (i) the former
is not expressly allowed to access debt

or equity capital markets, except for

the issuance of certain specific debt
instruments, while the latter can access
both markets and is the corporate type
usually required for the public issuance of
securities; (ii) in a Sociedade Empreséria
Limitada, the quotaholders have their
liability limited to the quotas that they
subscribed, provided that all quotaholders
are jointly liable for the payment in in

full of the capital stock, whereas in a
Sociedade Anonima the liability of the
shareholder is limited to the subscription
price paid for the shares; (iii) in general,
the voting power in a Ltda. is measured
by the percentage of the capital stock that
is held, while in a S.A. the voting power is
measured by the number of shares held,
provided that both corporate types may
issue, respectively, preferred quotas or
shares without voting rights; in addition,
S.A.s may also issue plural voting shares;
(iv) in a Sociedade Empresaria Limitada
the capital stock is divided into quotas,
which are not freely transferable and need
to have a par value, being possible the
issuance of preferred quotas, whereas in

a Sociedade Anonima the capital stock

is divided into shares, which are freely



transferable, except (a) in the event that
the bylaws of a closely-held corporation set
forth certain specific restrictions or (b) in
case a shareholders’agreement sets forth
such limitations and/or prohibitions; and
(v) in a Ltda. the distribution of profits is
allocated in accordance with the provisions
of the company’s articles of association,
being possible to provide in the articles

of association the disproportional
distribution of profits, while in a S.A. certain
percentages of the company'’s profits must
have the destination that was expressly
provided by the Brazilian Corporations
Law, and it is not possible to have a
disproportional distribution of profits,
although it is possible to have preferred
shares with rights to minimum and fixed
dividends.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

In general, there are no restrictions
to foreign investments in Brazil. The
exceptions are:
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4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

All foreign exchange transactions in

Brazil are carried out in a unified foreign
exchange market through authorized
financial institutions. This foreign exchange
market encompasses the transactions of
purchase and sale of foreign currency and
international transfers of Brazilian Reais,
which consequently includes shareholder
loans in foreign currency. Such transactions
are subject to the closing of currency
exchange agreements with certain
registered banks. Each bank has its own
requirements and operational restrictions
and may require certain documents and
information related to the transaction
and to the persons involved. Certain costs
and fees may be due in view of the need
of performing such currency exchange
agreements, and taxes shall be levied

on such transactions, which may vary
according to their nature.

acquisition of rural real estate properties and real
estate properties in frontier areas

television and radio broadcasting (Law 4,117/62)

newspapers

Subject to limitations or conditions

navigation and cabotage

mining and hydraulic energy companies

medical services

national financial system

nuclear energy

Prohibitions

mail and telegraph services

launch and orbital positioning of satellites
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The Central Bank of Brazil is responsible
for the control and registration of foreign
investments, in addition to the repatriation
of capital and the remittance of profits
abroad. In this sense, certain foreign
exchange transactions shall need to be
registered with the Central Bank of Brazil.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

Yes, there are specific requirements for
the employment of foreign employees

in Brazilian companies. Except in case of
international agreement on the contrary,
the entrance of foreigners in Brazil is
subject to the granting of a residence

and work authorization, which must be
obtained abroad, at the relevant Brazilian
embassies and consulates. The residence
and work authorization allow the entry
and stay of foreigners in national territory,
provided that the conditions set out in
immigration legislation in force are met,
but the relevant authorities can prevent the
entry or stay of foreigners in Brazil.

In the case of individuals not hired in
Brazil, but with the intention to come to
Brazil on business, without the intent to
immigrate, they may enter the country with
a business trip visa. Moreover, in order to
render services to a Brazilian company, a
foreign individual must be granted with
(i) one of the temporary residence and
work authorizations; or (ii) a permanent
residence and work authorization,
depending on the length of stay.

Finally, it is worth mentioning that there is
a cap on work permits set by the Brazilian
Labor Code. It establishes that there is a cap
of 1/3 of foreign workers for 2/3 of Brazilian
workers in a company. In this sense,
although the Brazilian Federal Constitution
sets forth that Brazilian and foreign citizens
shall be treated equally, with no distinction,
the residence and work authorization
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application may be denied based on this
assumption.

Itis also important to highlight that, both
for the Ltda. and the S.A., the individual
appointed for management positions (i.e.
manager, officer and director) may be
foreigner. For a foreign individual to be
appointed to a management position, such
person shall grant a power of attorney to

a Brazilian resident, which shall need to be
valid during the entirety of their term of
office plus a minimum period of three years
after the end of their term of office.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

Both the Sociedade Empresdéria Limitada
and the Sociedade An6nima need to have
at least one individual appointed to a
statutory management position, which
does not need to own an equity interest

in the company and, in general, does

not need to be a Brazilian citizen. For the
Sociedade Empresaria Limitada, such
individual is referred to as a manager and
his/her powers to represent the Ltda. shall
be set forth in the company’s articles of
association, being possible to include the
need of prior approval by the quotaholders
for the performance of certain acts.
Additionally, the Sociedade Empresaria
Limitada is also governed by a hierarchically
superior body, that is the quotaholders’
meeting (provided that, in the event of the
Ltda. having only one quotaholder, such
quotaholder will still be acting solely as a
hierarchically superior body) and which has
certain powers and authority exclusively
attributed to it by law.

Regarding the Sociedade Anénima,
even though they can be managed
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by a single individual appointed to a
statutory management position, which

is its officer, the Brazilian Corporations

Law sets forth the legal framework for

the Sociedade An6nima’s governance
structure, providing the possibility of
existence of a board of officers and a board
of directors. The existence of a board of
directors is mandatory only for publicly-
held corporations, companies that have
authorized capital, football corporations
and quasi-public companies. It shall be
composed by at least three (3) members,
which do not need to own an equity
interest in the company and, in general,

do not need to be Brazilian citizens. It

is possible to appoint alternates to the
directors and only up to one third (1/3) of
the directors may be appointed as officers.
In the event of the existence of the board of
directors, it shall be the body with authority
for the election of the officers.

In addition to the aforementioned bodies,
the Sociedade An6nima is governed

by a hierarchically superior body, that

is the shareholders’ meeting, which has
certain powers and authority exclusively
attributed to it by law, which exercises

the formal control of the company. The
Sociedade Andénima also has as one of

its mandatory bodies the fiscal council
(Conselho Fiscal), which, if not provided

by the company’s bylaws as a body that is
permanently installed (being provided that
in quasi-public companies and in football
corporations, the fiscal council shall be
permanently installed), it shall only be
installed by resolution of the shareholders.
The fiscal council is responsible for the
supervision of the company’s management,
and it shall issue non-binding opinions
regarding certain events. Such body shall
be composed by, at least, three members
and, at the most, five members, with

equal number of alternates, which shall be
appointed by the shareholders’ meeting.

Finally, it is worth mentioning that it is
possible to provide that a Sociedade

Empresaria Limitada shall have a board of
directors and/or a fiscal council, in which
case their structure and authority shall be
governed by the Brazilian Corporations
Law.

The management of the Sociedade
Empresaria Limitada and of the Sociedade
Andnima, in general, shall not be personally
liable for the acts performed within the
limits of their function. Nonetheless, they
shall be personally liable for acts performed
with willful misconduct, negligence or

in violation of the applicable laws and
governing documents of the company

and may be subject to certain liabilities in
view of the piercing of the corporate veil.

It is possible to hire D&O insurance for the
management of the company or even enter
into indemnity agreements with members
of the company’s management.

7. What are the audit requirements in
corporate entities?

Corporate entities need to annually, within
four (4) months after the end of each fiscal
year, draw up their respective financial
statements and management’s accounts
and submit them for approval by the
shareholders. The fiscal council, if installed,
shall issue an opinion on the financial
statements and the board of directors, if
existing, shall also resolve such documents.

Only due to regulatory requirements posed
by specific governmental authorities,

there will be a legal obligation of having
the financial statements audited by an
independent auditor. If the company has

a board of directors, such body shall have
the authority for the appointment and
destitution of independent auditors.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?
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The privileges that can be granted to
shareholders that own preferred shares are
the following: (i) priority in the distribution
of dividends, fixed or minimum; (ii) priority
in the reimbursement of capital in the
event of liquidation, whether with or
without a premium; (iii) other preferences
and advantages that may be attributed
pursuant to the company’s bylaws to
preferred shares without voting rights; (iv)
right to elect one or more members of the
management in a separate election; and/
or (v) prior approval of certain amendments
to the bylaws in a special meeting that

are expressly indicated in the company’s
bylaws.

It is also possible for a non-public S.A. to
issue common shares of different classes,
which may grant the right to elect certain
members of the company’s management
or attribute to it plural voting, provided
that, subject to the compliance with

certain requirements posed by the Brazilian
Corporations Law, it is possible to maintain
common shares with plural voting in
publicly-held corporations.

In addition to those privileges arising from
the ownership of preferred shares (which
could also be applicable to Sociedades
Empresarias Limitadas that have preferred
quotas) or common shares of a different
class, it is also possible to establish in the
shareholders’agreements similar privileges,
such as, for example, defining which
shareholder shall be entitled to elect certain
members of the management, restrictions
to the election of such members, vetoes
and procedures for the appointment of
members of the management.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

For the Sociedades Andnimas, the
Brazilian Corporations Law sets forth
certain privileges to minority shareholders
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as long as they hold at least a certain
equity interest (which may be reduced by
specific regulations issued by the Brazilian
Securities Commission in the event that
the S.A. is a publicly-held corporation),
such as follows: (i) with ten percent of
the company’s voting capital stock, the
adoption of multiple voting procedure
for the election of the directors and the
election of a member of the fiscal council
and its alternate in a separate election; (ii)
with five percent of the company’s capital
stock, the shareholder may (a) judicially
request the presentation, in full, of the
company’s corporate books, (b) call a
shareholders’ meeting in the event that
the management does not attend, within
eight days, the request for the calling of

a meeting that they presented, which
shall be duly justified, (c) request to be
called to the shareholders’ meeting by
registered mail, (d) request the disclosure
of certain information, by the company’s
management, that is provided in paragraph
1 of article 157 of Brazilian Corporations
Law, (e) promote a derivative action against
the company’s management, (f) request
to the fiscal council the presentation of
certain information regarding matters
under its authority, (g) file a judicial
action for the dissolution of the company
due to the non-compliance with its
purpose and (h) promote a derivative
action in view of damages arising from a
controlling company due to the abuse of
the control power; (iii) with five percent
of the company’s voting or non-voting
capital stock, the shareholder may call a
shareholders’ meeting in the event that
the management does not attend, within
eight days, to the request for the call of a
shareholders’ meeting for the installation
of the fiscal council; (iv) with half of a
percent of the company’s capital stock, the
shareholder may request the addresses
of the shareholders in order to proceed
with a proxy request; and (v) with ten
percent of the company’s voting stock or



five percent of the company’s non-voting
capital stock, the shareholder may request
the installation of the fiscal council. In a
publicly-held corporation, the shareholder
with fifteen percent (15%) of the company’s
voting capital stock or ten percent (10%)

of the company’s capital stock may request
the right to elect a director and its alternate
in a separate election, provided that, if the
shareholders were not able to obtain any
of the aforementioned quora, they shall

be entitled to sum the votes of common
and preferred shares, in which case a
combined threshold of ten percent (10%)
of the company’s capital stock is required to
exercise such right (it is worth mentioning
that such quorum is also applicable to
companies that issue only common shares,
in accordance with the Brazilian Securities
Commission’s interpretation).

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

Yes, it is possible to impose restrictions
on share transfers under the corporate
documents. In a Sociedade Empresaria
Limitada, the transfer of quotas to third
parties (e.g., anyone that is not already a
partner) is subject to the inexistence of
opposition by owners of one-fourth of the
capital stock, assuming that there are no
other restrictions established in the Ltda/s
articles of association. In a closely-held
Sociedade Anonima, its bylaws may set
forth certain specific restrictions for the
transfer of shares.

Both for a Sociedade Empresaria Limitada
and for a Sociedade Andénima, its

partners may enter into a quotaholders’
agreement and a shareholders’ agreement,
respectively, in order to set forth additional
restrictions for the transfer of equity
interests.
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11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

Considering the changes implemented

by the Federal Law No 14,112/2020 that
amended the Federal Law 11,101/2005
(“Bankruptcy Brazilian Law” or “BBL"),
the most relevant comments and concerns
about bankruptcy and insolvency
proceedings in our jurisdiction are the
following:

Competent Courts. The competent court
for the filing of an insolvency proceeding is
the court located in the jurisdiction of the
debtor’s main place of business. In some
cases, the judge might not be completely
familiar with insolvency law and is not
capable to issue technical decisions;

Accrual of interests. From the date of
the filing of the reorganization request,
the accrual of interests, penalties,
adjustment for inflation, and late charges
are suspended. Those amounts only
become enforceable if the reorganization
plan provides for their payment or if

the reorganization is converted into
bankruptcy;

Mutual debts - set off. Matured, clear, and
certain debts are admitted for set off. In
reorganization proceedings, the set-off of
mutual debts must be expressly authorized
in the reorganization plan. In bankruptcy
proceedings, the set-off of debts due
before the bankruptcy has a priority over all
other creditors (unless otherwise provided
by contract);

Alternative Plan. Creditors would be
entitled to present an alternative plan if
no reorganization plan is presented by the
debtor to vote within the 180 days stay
period, or if, after the dismissal of the plan
at the general meeting of creditors. There
are no restrictions for foreign creditors to
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present an alternative plan, but in case of
lack of unencumbered creditor assets in
Brazil, a foreign creditor might be requested
to grant collateral for purposes of
supporting the alternative plan provisions.
Case law of Brazilian courts is still sparse

in relation to the ability of shareholders of
the company under judicial reorganization
to vote in the general creditors’ meeting
which deliberates the alternative plan
submitted by creditors, considering the
provision set forth in article 43 of the BBL
that prevents shareholders to vote on the
General Creditors Meeting;

DIP Lending. By providing Debtor-in-
Possession (DIP) financing to the debtor,
creditors usually reach the best recovery
rate for their existing distressed debt

and have priority in the payment of the
financing provided to the debtor, according
to provisions set forth in the BBL;

Consolidation. In the case of substantive
consolidation, there is the immediate
extinguishment of personal guarantees
and intercompany claims (article 69-K of
BBL). There is a clear rule providing that
secured guarantees will not be affected
by substantive consolidation, except with
the approval of the holder (article 69-K of
BBL). Also, the judge may authorize or not
the consolidation of the companies which
filed for judicial or out-of-court whether
the legal requirements are fulfilled and
according to the proof of the corporate
financial relationship, pursuant to article
69-G of BBL;

Abusive vote. Voting rights are to be
exercised by a creditor in the interest

and in accordance with its judgment of
advisability. A vote can be declared null and
void when the intention to obtain an illegal
advantage is clear. The voting by creditors
can be virtual and may also be replaced,
with the same effect, by a term of adhesion
signed by creditors who meet the specific
approval quorum or other mechanism
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deemed sufficiently secure by the judge;

Bondholder voting. Despite the law

not contemplating that a trustee could
split the vote among holders, Brazilian

case law largely admits bondholders’
‘individualization’ procedures, consisting

of ancillary filings for documenting

and verifying claims. Without explicit
authorization, trustees have generally been
hesitant to vote on behalf of bondholders;

Setting aside transactions. Under the
Bankruptcy Law, certain transactions
carried out before the filing of the
bankruptcy request (or reorganization, if
afterward converted into a bankruptcy)
can be declared ineffective, regardless of
whether the contracting party was aware
of the debtor’s financial situation or the
debtor intended to defraud creditors;

UPI (Unidade Produtiva Isolada). The
Brazilian Portuguese expression for
‘Isolated Production Unit’ (UPI) has no
legal definition, and, therefore, there is
flexibility for the definition of what may be
sold in reorganization proceedings as UPI.
Doctrine and case law then conceptualized
it as assets, tangible, or intangible. The

BBL provides for no succession of all
obligations, including environmental and
anti-corruption laws, in the acquisition of
a UPI;

Pledge and fiduciary transfer of assets
(chattel mortgage). Credits secured by
the fiduciary assignment are not subject to
the judicial and out-of-court reorganization
proceedings or liquidation, up to the
amount of the value of the asset given as
collateral, and therefore have super-priority
treatment over other credits. If the creditor
holds a pledge, it will be considered as a
secured creditor in insolvency proceedings
and will not be able to enforce the pledge
agreement;

Fiduciary lien (chattel mortgage) of a
foreign creditor. Brazilian law forbids any



contractual provisions authorizing the
creditor to retain the lien in case of an event
of default, being all such provisions are
deemed null and void (prohibition of pacto
comissério); and

Advance on Currency Exchange
Contracts (Adiantamento de Contrato

de Cambio - ACC). As per the BBL, the
amount assigned to the debtor in national
currency arising from an advance on a
currency exchange contract is not subject
to extrajudicial and judicial reorganization
proceedings, nor bankruptcy, up to the
amount of the value of the contract, and
could be the object of a request for a refund
in cash if the insolvency of the company

is decreed. Nonetheless, the Brazilian
Superior Court of Justice ruled that the
charges levied on such amount are subject
to the judicial recovery proceeding.

E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

To acquire a company, the following
methods are commonly used: (i) acquisition
of shares; (ii) acquisition of assets; (iii)
subscription of shares/quotas for the
acquisition of the company’s control; (iv)
execution of convertible debt instruments
or other securities convertible into equity;
(v) transfer of establishment; and (vi)
merger of the target company (or of part of
its net equity) into another company.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

A share purchase deal has the following
advantages: (i) it is possible to acquire the
totality of the capital stock of the target
company and, therefore, no longer have
any minority quota holders/shareholders;
(i) in case of a foreign shareholder
acquiring the shares, this may be the more
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efficient structure from a tax perspective;
(iii) in case of a S.A., there would be no
corporate acts to be registered with the
board of trade for the transfer; and (iv)

it is easier to set forth price adjustment
mechanisms.

It is worth mentioning the following
disadvantages of a share purchase: (i) in
the event that there is no prior corporate
reorganization or contractual provisions
allocating the liability of the company
acquired, the acquisition of a company may
result in the assumption of contingencies
regarding the target company’s past
activities; and (ii) the acquisition of shares
may trigger certain regulatory approvals,
such as the one provided in article 256 of
the Brazilian Corporations Law, whereas
other structures would not trigger such
obligations.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

For private acquisitions, usually, the
following approvals and consents are
required (which may vary according to a
specific case): (i) prior approval by CADE,
the Brazilian antitrust regulatory agency;
(i) prior approval/consent by certain
specific governmental authorities that the
target company is subject to in view of its
activities; (iii) prior approval/consent of
certain creditors for the change of control
of the target company; and (iv) approval
by the acquiring company’s shareholders/
quota holders or board of directors, as
applicable.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?
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Law No. 12,529/2011 (the “Brazilian
Antitrust Law") establishes that are
reportable to CADE the transactions

by which (i) two or more independent
companies merge; (ii) one or more
companies acquire, directly or indirectly,
the control or a portion of another
company (through the acquisition/
exchange of shares, quotas, bonds or
securities convertible into shares, or
assets, tangible or intangible); (iii) one
company merges into another company;
or (iv) two or more companies establish

a joint venture, a consortium or other
type of association. Merger filings shall be
submitted and approved by CADE prior
to the consummation of the transaction,
subject to its respective annulment

and a pecuniary penalty ranging from
BRL60,000.00 to BRL60,000,000.00. Until the
antitrust clearance by CADE is not granted,
firms cannot anticipate the effects of the
merger or lessen competition between
them, subject to the abovementioned
penalties.

A transaction will be reportable in case
it involves one party that meets the
BRL750,000,000.00 threshold and, on
the other side, another party that meets
the BRL75,000,000.00 threshold. Both

thresholds refer to gross revenues or
business volume in Brazil of the groups
involved in the transaction in the year
preceding it. It is considered an economic
group, for the purposes of verifying the
thresholds indicated above: (i) companies
under common control, either internal or
external; and (ii) companies in which any
of the companies listed in item (i) hold,
directly or indirectly, at least 20% of the
total or voting capital.

Regarding specifically investment funds,
the economic group for calculation of the
gross revenues is defined as, cumulatively:
(i) the economic group of each quota
holder with 50% or more of the quotas

of the fund involved in the transaction,
individually or through any kind of quota
holder’s agreement; and (ii) companies
controlled by the fund involved in the
transaction and the companies in which
the fund holds 20% or more of the total or
voting capital.

Transactions involving the acquisition of
shares are subject to CADE's Resolution
No. 33/2022. Such kind of transaction is
only subject to CADE's review when: (i)
they result in the acquisition of control
(which is considered by CADE as being
related to the ability to influence the

Target/Investor
Target

Acquisition of direct or
indirect shareholding in the

Increases of direct or indirect
shareholding in the Target

Are not competitors
neither operate in
vertically related
markets

Mandatory submission when
acquiring or reaching 20% of
the total or voting capital

Each further increase of 20%
or more of the total or voting
capital, acquired from a single
seller

Are competitors
and/or actin
vertically related
markets

Mandatory submission when
acquiring or reaching 5% of the
total or voting capital

Each increase of 5% or

more of the total or voting
capital, through one or more
transactions
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relevant competitive, commercial and
strategic decisions of the company,

such as approving investment plans and
conducting day-to-day activities, not
related to the mere protection of the
investment), either sole or shared; and (ii)
do not result in the acquisition of control,
but fulfill the de minimis rules indicated
below:

CADE's Resolution No. 33/2022 also
establishes that further acquisitions of
shares made by sole controllers are not
notifiable.

The initial analysis of any merger

filing is conducted by CADE’s General-
Superintendence (“GS”), which may
approve the transaction without
restrictions (which is the case in the vast
majority of transactions) or forward the
case to CADE's Tribunal if it considers that
the transaction needs antitrust remedies or
must be blocked. GS’s decisions may also:
(i) be challenged by third parties which
are formally admitted in the process in
due time; or (ii) requested for review by a
member of CADE's Tribunal. There are two
(2) types of review proceedings under the
Brazil's Competition Law: the fast-track
proceeding and the non-fast-track.

CADE'’s total review period under the fast-
track proceeding is thirty (30) days, being
provided that such type of proceeding is
available to non-complex cases. CADE's
total review period under the non-fast-
track proceedings, which is the proceeding
applicable to mergers that entail high
concentration or that raise competition
concerns, is two-hundred and forty (240)
calendar days.

Both structural and behavioral remedies are
generally accepted by CADE, although the
latter is less common.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?
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Yes, there are specific rules applicable

for acquisition of the control of public
companies in Brazil and for the acquisition
of the control of a company by a public
company in Brazil. Regarding the first case,
it is worth pointing out that, pursuant to
article 254-A of the Brazilian Corporations
Law (as regulated by CVM Resolution
85/22), the direct or indirect sale of the
control of a publicly-traded company shall
only be completed under the condition
(suspensive or resolutive) that the buyer
calls out a tender offer (a unilateral
manifestation of will by the offeror that
proposes, through public means of
communication and for a determined
period of time, to acquire part or all of

the shares issued by a certain publicly-
held corporation, in view of previously
established terms) for the acquisition of the
shares owned by minority shareholders,

in order to ensure them a minimum price
equivalent to 80% of the price paid per
voting share of the controlling shareholder.
The rules of certain listing segments of

B3 provide additional payment terms and
conditions (including the purchase price
per share) attributed to the shares held by
minority shareholders.

Additionally, pursuant to article 256 of the
Brazilian Corporations Law, the acquisition
of the control of companies by a publicly-
held Sociedade Anénima may be subject
to the approval of its shareholders in the
event that the purchase price being paid
within the scope of the transaction exceeds
certain thresholds.

17. Is there a requirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

There may be a requirement to disclose
certain aspects of the deal to CADE if the
transaction is subject to its approval, or
to other governmental authorities and
agencies that may oversight the target
company’s activities. Nonetheless, it is
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worth mentioning that, if the corporate act
that implements the transaction needs to
be registered with the board of trade, such
corporate act shall become public. Also,
publicly-traded companies are subject to
additional disclosure requirements.

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

Yes, sellers can be restricted from shopping
around during a negotiation process upon
the execution of an instrument establishing
an exclusivity for the potential buyer or
seller. It is possible to include penalties in
view of the non-compliance with exclusivity
provisions. It is common to include break
fees in the definitive documents, but such
inclusion sets forth a price for not closing
the deal.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

Typical conditions precedent are

(i) obtaining clearance with certain
governmental authorities, especially CADE,
(ii) obtaining waiver/prior consent from
creditors; (i) implementation of corporate
reorganizations that may be required;

(iv) bring-down of representations and
warranties; (v) inexistence of law or order
that prevents of prohibits the transaction;
(vi) absence of a material adverse change;
(vii) renewal of certain material agreements;
and (viii) certain aspects regarding the
company’s conduct of its business. It is
common to have conditions to closing such
as no material adverse change; however,
the inclusion of such condition precedent
is usually preceded by an extensive
discussion on the definition of what
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would be considered as a material adverse
change.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

The most typical warranties in the
acquisition of documents are (i) holdback;
(i) corporate guarantee; (iii) bank
guarantee; (iv) escrow account; (v) fiduciary
lien over certain assets or credit rights; and
(vi) pledge over certain assets.

The most typical limitations for the
acquisition of documents are (i) cap
provisions; (ii) de minimis provisions
(with or without a deductible); (iii) basket
provisions; and (iv) survival provisions,

to determine a time limitation for the
indemnity obligation.

It is not very common to obtain warranty
insurance in Brazil, although some
insurance companies offer this product.

21. Isthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

In general, there is no obligation to set

a minimum price for the acquisition of

the target company’s shares, however,
transactions with related parties should,

in principle, be made at market value,
being fairly accepted to adopt the net
worth value as basis for closed entities
which shares have no other more reliable
parameter. Please note, however, that edits
to Provisional Measure 1,152 have made
relevant changes to Brazilian Transfer
Pricing rules, reason why intragroup
transaction with foreign parties will need
(assuming the conversion of the provisional
measure into law) to be subject to attend its
dispositions regarding price determination.

Notwithstanding the foregoing, it is
important to point out some relevant



tax effects that arise from the acquisition
of a relevant stake. In this sense, when

a Brazilian company acquires an equity
interest in another Brazilian company,

two methods may be used to register the
acquired investment which are: (i) the cost
of acquisition method; and (ii) the pick-up
method. The cost of acquisition method

is based on historical cost and is generally
applied for temporary investments.

The pick-up method is mandatory for
permanent investments and is determined
based on the company’s net worth.

Under the pick-up method, at the time of
the investment’s acquisition, the acquirer
shall segregate the acquisition cost in the
following allotments: (i) net equity value of
the acquired interest (proportional to the
share of the capital acquired); (i) built-in
gains or built-in losses, equivalent to the
difference between the fair market value
or “FMV” (usually, the value attributed in

an open market transaction in general
market conditions) of the target’s net assets
and their book value (proportional to the
interest acquired); and (iii) goodwill or
bargain gain, equivalent to the difference
between the investment’s acquisition cost
and the sum of the amounts described in
items (i) and (ii).

As a rule, the amortization of built-in gains
and goodwill (referred to as “Premium”)
paid by the acquirer on the acquisition

of an interest in another entity is a non-
deductible expense for income tax
purposes, being added back to taxable
income and registered as a deferred

tax asset until the sale or liquidation of

the investment. Nonetheless, tax law
established the possibility of the Premium
amortization for tax purposes before those
events, in case acquirer and target combine
their net worth through a merger.

In this case, the tax amortization of
Premium happens as follows:
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(i) built-in gains or built-in losses: the
surviving entity allocates the built-in
gain or built-in losses to the related
assets and liabilities, which becomes
part of its cost of acquisition, causing
tax effects as the assets and liabilities
are realized (amortization, depreciation,
liquidation, sale, etc.); and

(ii) goodwill: deductible from corporate
income tax basis in a 60-month straight
line period.

(iii) bargain gain: subject to taxation in a
60-month straight line period.

It is important to mention that the tax
amortization of the Premium is object

of several disputes, reason why it is
recommendable to have a deep analysis of
the matter before any acquisition. It is also
the case to mention that, in order to attend
the merger requirement, foreign investors
usually acquire Brazilian target entities
through Brazilian vehicles entities, which is
one of the reasons tax authorities challenge
the further premium tax amortization (tax
authorities do not recognize the vehicle
entity for tax purposes).

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

Companies may obtain acquisition
financing by: (i) entering into financing
agreements with financial institutions; (ii) in
case of a S.A., proceeding with the public
or private issuance of either debt or equity
securities (in case of a Ltda., the company
may only issue certain specific debt
securities or securities that are not specific
to Sociedades Andénimas); (iii) obtaining
financing with companies of the same
economic group; and (iv) entering a joint
venture agreement with strategic investors.
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Yes, a company can provide financial
assistance to a potential buyer of shares in
the target company.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

For Sociedades An6nimas, share transfers
usually do not required any formalities

or prior procedures, except in the event
of prior restrictions being set forth to the
transfer of shares, as mentioned above.
The transfer of shares is perfected upon
the execution of the relevant transfer term
drawn in the Shares Transfer Book and the
relevant update of the Registered Shares
Register Book.

Regarding Sociedades Empresarias
Limitadas, the transfer of quotas

requires the inexistence of opposition

by quotaholders representing one

fourth of the company’s capital stock

or the compliance with the provisions
regarding the transfer of quotas provided
in the articles of association, as well as the
additional compliance with quotaholders’
agreements that may have been executed.
The transfer of quotas is perfected upon
the registration of the amendment to the
articles of association or the document
providing for the transfer of the quotas with
the relevant board of trade.

24. Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

Brazilian tax legislation does not provide a
range of tax incentives applicable to share
acquisitions, except for foreign investors
that comply with certain conditions.

With regard to sales carried out at a
Brazilian stock exchange by foreign
investors which invest in Brazil according
to the rules of Bacen Resolution 4,373 and
are not located in tax haven jurisdictions,
the corresponding capital gain will not be

132

subject to withholding tax (“WHT") (if the
seller is located in a tax haven jurisdiction
the WHT would be applicable at a 15%
rate). Capital gain derived on similar
transaction by Brazilian individuals are
subject to a 15% income tax, whilst capital
gains derived by Brazilian legal entities are
subject to a combined 34% incomes taxes
rates (and, depending on the case, revenue
taxes, usually at a 4.65% combined rate)

Foreign investors may also benefit from
tax exemption on capital gain derived over
sales of closed corporation shares if they
acquire such shares through a Brazilian
Private Investment Fund (“FIP").

Tax law regarding the matter has recently
changed through Provisional Measure
1,137 ("“PM 1,137"). PM 1,137 is effective
since January 1%, but to remain effective
until the Congress must ratify it within a
certain period (in this case, up to March
1st).

As per PM 1,137, to benefit from the tax
exemption, the foreign investors shall not
be domiciled in tax haven jurisdiction nor
be subject to a privileged tax regime as well
as invest in Brazil according to the rules of
Bacen Resolution 4,373. In addition, the FIP
portfolio should comply with the Brazilian
Securities Commission’s requirements.

Please note that the tax exemption will
apply regardless of the sale comprising the
target entity owned by the FIP or the FIP
quotas.

If by any chance PM 1,137 is not converted
into law, then the following requirements
would need to be met: (i) the foreign
investor should not hold more than 40% of
the FIP quotas nor be entitled to more than
40% of the income to be paid by the FIP
either individually or together with related
parties; (ii) the investor should not be
domiciled in a tax have jurisdiction; (iii) the
fund’s portfolio should not comprise debt
securities in an aggregate amount greater



than 5% of the fund’s net worth, with

the exception of convertible debentures,
subscription bonuses, and public debt
securities; and (iv) the FIP portfolio should
be in compliance with CVM’s and the
Brazilian Federal Revenue’s dispositions
(which are more restrictive than CVM'’s
dispositions).

Please also note that the requirements
set forth in items (i) and (ii) above should
be carefully analyzed, as there are a lot
of doubts regarding its application and
its interpretation has already led to some
challenges by tax authorities.

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Yes, acquisition documents can be
executed in a foreign language.

26. Can acquisition documents be
governed by a foreign law?

Yes, acquisition documents can be
governed by a foreign law.

27. Are arbitration clauses legally

permissible or generally included in

acquisition documents?

Yes, arbitration clauses are both legally
permissible and generally included in
acquisition documents.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to

remotely/digitally sign documents?
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No, there are no specific formalities for

the execution of acquisition documents,
even though it is common and advisable
to include initials in acquisition documents
(especially those that shall be submitted
for registration with the board of trade).

It is possible to remotely/digitally sign
documents.

G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

The main current trends in M&A in our
jurisdiction are (i) investments in or
acquisitions of football clubs, as a new
corporate type specific for football clubs
has been recently approved; (ii) investment
in or acquisition of startups, especially
those for financial services; and (iii)
distressed M&As.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

No, nothing is expected in the near future.
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BULGARIA

KAMBOUROV & PARTNERS

A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

The primary legal framework which governs
companies in Bulgaria is the Commercial
Act, promulgated in the Bulgarian State
Gazette Issue No 48/1991 (the “Commercial
Act”), as amended and supplemented. It
regulates the majority of aspects relating to
companies, including, but not limited to:

e the types of companies/legal
entities which can be established
for commercial purposes under
Bulgarian law, such as limited liability
company (“00D"), joint stock company
(“AD"), sole proprietorship, general
partnership, limited partnership, and
as recently introduced, variable capital
company;

e registration requirements;

e how different types of companies are to
be managed and administrated;

e the dissolution and liquidation
requirements;

e merger and acquisition prerequisites
and procedure;

e insolvency procedures.

The Commercial Act does not cover any
regulatory requirements for specific sectors,
licensing regimes, taxation, and labour
rules.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?
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The most common types of corporate
entities are joint stock companies and
limited liability companies (AD and OOD,
respectively).

One of the distinctive differences between
them is the amount of registered capital
required for their establishment. The OOD
requires a minimum registered capital of
BGN 2 (approx. EUR 1) and is therefore most
commonly chosen. As a general rule the
minimum amount of the registered capital
of an AD is in turn BGN 50,000 (approx. EUR
25,565). The minimum capital requirements
for AD may vary in accordance with the
requirements applicable to particular
activities, where minimum capital
requirements are regulated at higher
thresholds.

Another notable difference between the

2 (two) types of companies is in how their
management is regulated. An OOD is
managed by the registered manager(s) and
the general meeting of shareholders, and
under Bulgarian law is thus theoretically
considered to be a hybrid between an
unlimited and limited liability form of
corporation. Contrastingly, the Commercial
Act envisages that ADs may have either

a one-tier or two-tier management

system. Under the one-tier system, the

AD is governed by a board of directors
which is elected by the general meeting

of shareholders. The board of directors in
turn elects the executive member(s), who
have representative authority before third
persons and who effectively manage the
company. Under the two-tier system, the
AD’s general meeting of shareholders elects
the members of the supervisory board, and
the supervisory Board in turn elects the
members of the management board.

The third main difference between the
2 (two) structures is the nature of the
shares and how they are transferred.
The share quotas in an OOD appear
only in the company’s registration with
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the Bulgarian Commercial Register and
cannot be transferred to third persons
(non-shareholders) without the approval
of the general meeting of shareholders,
whereas the shares in an AD, as a general
rule, are freely transferrable. The AD may
issue materialized shares (in paper form)
and non-materialized [book-entry form,
registered at the Central Depository

AD (“CDAD")]. The shares issued by the
AD may only be registered, as well as
ordinary and privileged shares. Normally
privileged shares are issued with no voting
rights but with a right of guaranteed
dividend attached to them. Materialized
ordinary registered shares are transferred
through endorsement, which is subject

to registration in the shareholders book
of the relevant company. The interim
share certificates issued by a joint-stock
company evidencing that the relevant
shareholders have subscribed for a certain
number of shares in the capital of the
company and have the right to obtain
them when issued, are transferred through
the same instrument as the materialized
ordinary shares, i.e., through their
endorsement which is to be recorded in
the shareholders’' book. Non-materialized
shares are transferred through investment
intermediary to whom the buyer addresses
a buy order, the seller addresses a sell
order, and the transaction is closed as at
the moment when the share transfer is
registered at CDAD.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

There are no general restrictions on foreign
investors for incorporating or acquiring the
shares of a company within the Bulgarian
jurisdiction, with certain notable deviations
on that general principle regarding
prohibitions concerning:



e Foreign companies registered in
jurisdictions with preferential tax
regime;

e Acquisition above certain percentages
in regulated sectors, for example energy
and television; and

e Acquisition of shares in a company
which has owned agricultural land for
less than 5 (five) years.

All foreign direct investment, however, is
subject to screening. In accordance with
recent amendments to the Bulgarian
Investment Promotion Act, Bulgaria has the
implemented the regime introduced with
Regulation (EU) 2019/452 of the European
Parliament and of the Council of 19 March
2019 establishing a framework for the
screening of foreign direct investments into
the Union. The regime includes a National
Screening Mechanism for Foreign Direct
Investment related to security and public
order.

Foreign direct investment subject to
screening in accordance with the newly
implemented regime include the following:

« Investments resulting in the acquisition
of more than 10% of the capital of an
enterprise operating in the territory
of the country or investments whose
value exceeds EUR 2,000,000 or their
equivalent in BGN.

« Investments resulting in the acquisition
of more than 10% of the capital of an
enterprise operating in the territory of
the country which carries out high-tech
activities.

New investments whose value exceeds
EUR 2,000,000 or their equivalent in
BGN.

- Exceptionally, if proposed by a Council
member and in coordination with the
State Intelligence Agency (SIA) or State
Agency for National Security (SANS),
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new investments or such not exceeding
EUR 2,000,000 or their equivalent in
BGN.

«  The scope of the screening proceeding
includes all foreign investments
(including in activities not falling
in the scope of Art. 4, para. 1 of the
Regulation) with a foreign investor from
Russia or the Republic of Belarus, as well
as investments made in establishments
engaged in petroleum activities.

«  Any foreign investment if considered
as affecting the security and public
order — upon a reasoned request of the
State Intelligence Agency (SIA) or State
Agency for National Security (SANS).

«  Foreign investments regardless of
their amount should a non-EU country
has a direct or indirect participation
in the capital of the investor, state
body financing inclusive (If the foreign
investor is a company and its shares
are traded on a regulated market - its
participation should exceed 5%).

The Bulgarian Parliament shall be adopting
a list of low-risk non-EU countries to which
the screening rules for EU Member States
shall be applied. These screening rules also
apply to the United States of America, the
United Kingdom, Canada, Australia, New
Zealand, Japan, the Republic of Korea, the
United Arab Emirates and the Kingdom of
Saudi Arabia.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

There are typically no specific foreign
exchange restrictions for companies
regarding foreign currency shareholder
loans. Bulgaria, as part of the European
Union (“EU"), adheres to the principles
applicable under EU law. It must thus
be noted that all transactions with the
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National Central Bank of Russia related to
the management of the Russian Central
Bank’s reserves and assets are prohibited.

Further, all foreign currency loans must be
reported to the Bulgarian National Bank for
statistical purposes, regardless of whether
the loan was granted by a non-resident.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

EU and European Economic Area (“EEA")
citizens have the freedom to enter,
reside, and work in Bulgaria without

any restrictions, as long as they do not
hold positions that necessitate Bulgarian
citizenship and are not engaged in
professions listed as regulated. They can
enter into employment agreements with
Bulgarian employers without the need for
a permit from the Bulgarian Employment
Agency.

Foreign employees who are not citizens of
an EU/EEA country or Switzerland generally
need both work and residence permits to
legally work in Bulgaria. The specific type of
permit required depends on the individual
circumstances and the duration of their
employment.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

As detailed under question 2, the standard
management structures differ within the
Bulgarian OOD [similar to the limited
liability company (“LLC")] and the AD
[similar to the joint stock company (“JSC")].

The OOD is governed by the general
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meeting of shareholders and the elected
manager(s). The liability of shareholders
is limited to their capital contributions.
As opposed to the AD, the shareholders
of an OOD have duties to support their
company’s business activities. The
manager(s) of an OOD, have significant
responsibilities and thus liabilities. Those
include:

e Liability to the company for damages
caused as a result of violating their
duties;

e Liability in the event of non-compliance
with insolvency requirements;

e Liability for engaging in competitive
activities without obtaining consent;

e Liability for non-compliance with tax
law.

The AD’s structure depends on whether

it has been established as a one-tier
management system or two-tier. The
structure thus includes either the general
meeting of shareholders alongside a board
of directors or alongside a supervisory
and management board. The liability of
shareholders is limited to the amount

of shares they hold in the AD. Directors,
similarly to managers, are held to a higher
standard, and the associated liabilities are
largely similar to those of managers in the
OOD.

7. What are the audit requirements in
corporate entities?

The Bulgarian Accountancy Act regulates
the audit thresholds in respect of corporate
entities. All entities exceeding the following
requirements are subject to a mandatory
annual audit:

e Balance sheet assets of BGN 2,000,000;
e Net sales revenue of BGN 4,000,000.

e Average number of employees for the
reporting period - 50.



All medium-sized and large entities are
subject to mandatory audit.

Regardless of the requirements listed
above, all ADs and partnerships limited by
shares (“KDA”) are subject to mandatory
audit, unless they are considered
microenterprises within the meaning of the
law. All public companies are also subject to
mandatory audit.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

Generally, the law provides that 1 (one)
share equals to 1 (one) vote in the General
meeting of shareholders. Joint stock
companies have the option to issue
privileged shares which may or may not
have voting rights, may have rights to
extra dividends, etc., depending on their
regulation in the Articles of Association
(“AOA").

The AOA may also envisage different kinds
of rights for shareholders contingent upon
the shareholders agreements and being
based on the percentage of equity the
respective shareholders hold.

The newly adopted provisions regulating
the variable capital company have
introduced to the Commercial Act the
concepts of rights of first refusal, pre-
emptive rights, tag-along and drag-along
clauses, which is the first time those have
been regulated directly in a normative
act under Bulgarian law rather than
contractually in the AOAA.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

Minority shareholders do not have
explicitly mandated rights. They enjoy
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the protections and privileges that all
shareholders in a company have, including
voting rights, rights to dividends, etc.

Minority shareholders can request the
convening of a general meeting of
shareholders:

e Inthe OOD, if shareholders holding 10%
of the capital in the company request
it; and

e Inthe AD, if shareholders holding at
least 5% of the capital of the company
for the last 3 (three) months request it.

Shareholders in the company also have the
right to challenge decisions of the general
meeting of shareholders in court, as well as
challenge registrations in the Commerecial
Register, regardless of the percentage of
shares they hold.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

It is possible and relatively common in
Bulgaria to impose restrictions on share
transfers under the corporate documents,
such as pre-emption rights, lock-up
periods, tag-along and drag-along right,
restrictions on transfer to specific parties,
etc. The specific provisions governing share
transfers and restrictions would typically be
included in the company’s AOA.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

Bankruptcy and insolvency are regulated
under the Commercial Act in Bulgaria, and
there are no specific concerns regarding
shareholder’s rights in that regard.
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E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

The most common way to acquire a
company in Bulgaria is through a share
purchase.

Another commonly used way to acquire
a business is through the purchase of the
business enterprise of the company as a
going concern.

Asset purchase transactions are less
common due to respective tax burdens but
are permitted and occur in our jurisdiction.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

The advantages of a share purchase include
clearer transfer of title as a result of the
whole company transfer being registered in
the commercial register as opposed to an
asset transfer. This extends to simplification
of continuing relationships with business
partners, employees, customers. Another
significant benefit of a share acquisition

is its exemption from Value Added Tax
(“VAT"). Likewise, when purchasing a going
concern, VAT is not applicable. In contrast,
the acquisition of assets typically incurs VAT,
with specific assets being exceptions.

Conversely, a disadvantage of a share
purchase is the potential for the buyer to
assume all the target company’s liabilities.
Determining the extent of this liability
should be carried out through thorough
legal and financial due diligence and
subsequently addressed in the transaction
agreements.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?
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Private acquisitions are generally not
regulated unless they explicitly fall

within the scope of merger control or
sector specific regulatory provisions.
Corporate approvals depend on the
corporate governance requirements of the
shareholders selling/acquiring the relevant
company.

The merger control procedure is regulated
by the Protection of Competition Act
(“PCA"). A transaction that results in

a lasting change of control over an
undertaking or part of it must be notified
to the Commission for Protection of
Competition (“CPC") if the statutory
thresholds are met, that is, if the sum of
the total turnovers of all undertakings
participating in the concentration on the
territory of the Republic of Bulgaria for
the previous financial year exceeds BGN
25,000,000 and either the total turnover
of at least 2 (two) of the undertakings
participating in the participating in the
concentration on the territory of the
Republic of Bulgaria for the previous
financial year exceeds BGN 3,000,000, or the
total turnover of the undertaking, which is
the object of acquisition on the territory of
the Republic of Bulgaria for the previous
financial year exceeds BGN 3,000,000.

Third-party approvals usually derive from
contractual change of control provisions.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

Depending on the size and impact of the
acquisition, it may be necessary to notify
the CPC of the proposed transaction. The
PCA establishes thresholds for merger
control, as detailed under question 14, and
transactions that exceed these thresholds
must be notified to the CPC for approval.



16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

Acquisition of shares in public companies
is subject to a specific regime regulated
by the Public Offering of Securities Act.
The specific requirements depend on

the amount of shares the buyer wishes

to acquire and may include a mandatory
public offering for purchasing shares,
pricing and notification requirements.

17. Isthere arequirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

Disclosure requirements vary depending on
whether the respective sector of the target
is subject to regulation and, respectively,
requires disclosure on transactions, and
whether the size of the transaction meets
the specific thresholds under competition
law, with deals requiring regulatory
approval from the CPC due to competition
law considerations having mandatory
disclosures.

For acquisition deals which are not subject
to any disclosures and approvals, a large
portion of the documents concerning

the deal may be kept confidential. The
disclosure of the acquisition is then largely
dependent on the structure of the target
company itself.

All share transfer agreements in an OOD
need to be registered in the commercial
register, and the beneficial owners of the
company must also be disclosed. Therefore,
ownership of an OOD cannot remain
confidential. The regime for commercial
enterprise acquisitions is also subject

to registration in the public commercial
register.

The transfer of shares in a joint-stock
company need not be registered in the
commercial register unless all of the
shares are acquired. Change in beneficial
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ownership must nevertheless be disclosed
if it has occurred.

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

Contractually, sellers can be restricted from
trying to sell to other parties during the
negotiation process. This is commonly done
through signing a term sheet or preliminary
share-purchase Agreements which include
clauses prohibiting such behaviour for a
limited period. The transaction documents,
in turn, may include break fee provisions
and other penalty clauses ensuring deal
exclusivity.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

The conditions precedent usually reflects
the risks/liabilities identified during the
due diligence process. It usually includes
clauses either requiring positive action from
the seller to address identified liabilities, or
for the seller to refrain from undertaking
certain activities. Common condition
precedent clauses also include meeting
mandatory legal requirements in Bulgaria,
like securing corporate approvals, merger
clearance, and other regulatory consents,
as well as obtaining necessary contractual
approvals.

Material Adverse Change (“MAC") clauses
are specifically common when the
transaction documents are not governed
by the Bulgarian law.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?
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Title, lack of encumbrances (third-party
rights inclusive), good standing (lack

of insolvency inclusive) and no-hidden
liabilities (tax inclusive) are the most typical
warranties in the acquisition documents.
Statutory prescribed liability time limits are
commonly applied.

Usually, warranty insurance is involved
when the Bulgarian company is part of a
larger target group.

21. Isthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

There is no specific requirement under
Bulgarian law that mandates setting a
minimum pricing for shares of a target
company in an acquisition, unless the
target is a publicly listed company. It is
uncommon to acquire shares for less than
their nominal value.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

The most common type of acquisition
financing is third-party financing, usually
obtained from banks. Financial assistance is
prohibited from being granted by AD.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

Share-transfer agreements in respect of
OOD must be executed in front of a notary
public, with signatures of the signatories
and content of the agreement being
certified. The transfer is fully perfected after
it has been registered with the Commercial
Register.

Transfer of shares in a JSC is relieved of
the notarization requirement and is done
through endorsement executed on the
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share itself. In order for the transfer to

be perfected, it needs to be registered in
company’s book of shareholders, and if all
of the shares of the company have been
acquired, it needs to be registered in the
Commercial Register.

24. Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

There are no specific tax reliefs relating to
acquisitions in Bulgaria.

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Generally, all documents which are to

be submitted with an official Bulgarian
authority must be either in Bulgarian or
officially translated in Bulgarian. Therefore,
it is possible for the acquisition documents
to be drafted in a foreign language, but

a translation complying with the legal
requirements might still be needed.

Furthermore, certain acquisition
documents such as share-transfer
agreements require notarization. In such
cases, both the original foreign language
document, its notary certification (if done
by a foreign notary) and its translation into
Bulgarian must be notarized.

26. Can acquisition documents be
governed by a foreign law?

Acquisition documents may be governed
by a foreign law, but it's essential to ensure
enforceability, and in the event of share
acquisition, that all prerequisites under
Bulgarian law are met in order for the share
transfer to be registered. Bulgarian courts
generally recognize and enforce foreign law
provisions in contracts, but there may be
exceptions and limitations which can vary
on a case-by-case basis.



27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Arbitration clauses are both permissible
and often included in acquisition
documents.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

Acquisition documents which require
simple written form may be signed
remotely and/or with qualified electronic
signature. Under Bulgarian law, only the
qualified electronic signature as defined
under the Electronic Document and
Electronic Certification Services Act and

is considered as equal to the handwritten
signature, unless the parties agree that for
the purposes of their relationship a simpler
electronic signature will suffice as well.

Certain documents require notarization,
specifically share-transfer agreements,
agreements for the sale-purchase of

the going concern and all real estate
transactions. The documents requiring
notarization cannot be digitally signed,
and if they are signed before a notary
which is not on the territory of the Republic
of Bulgaria, the document is subject to
legalization requirements.
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G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

In contrast with the trends in Western
Europe, Bulgaria saw increased M&A
activity across sectors in 2023. This includes
several significant transactions for the
region, an example of which is Tawal’s
acquisition of United Group's towers.

For 2024, there have not yet been signs that
the M&A activity will slow down.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

No significant developments are expected
in the near future.

143



COSTA RICA

AGUILAR CASTILLO LOVE

Marco Solano Gomez
Partner

msg@

John Aguilar Quesada
Partner

jag@

Global Mergers & Acquisitions Guide 2025

Jimena Aguilar Lizano
Associate

jal@

aguilarcastillolove.com aguilarcastillolove.com aguilarcastillolove.com

A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

The main framework applicable to
companies in Costa Rica is the Commercial
Code, which contains the most important
norms regarding company structures,
obligations, and M&A.

Companies participating in specific
industries (e.g., financial entities,
telecommunications, energy,) are also
subject to specific regulations and
supervision by regulatory government
agencies. Regulations may contain specific
provisions relevant for M&A analysis.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

The most common types of corporate
entities which are used in Costa Rica are
Sociedad de Responsabilidad Limitada
(Limited Liability Partnership); and Sociedad
Andnima (“Corporation”)

Both types of corporate entities provide
limited liability to shareholders, where the
main differences are the following:
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Corporation

Limited Liability Company

Capital Stock

Shares

Quotas or participations

Currency of the capital stock

Colones or foreign currency

Colones of Foreign Currency

Approvals

No need of approval by
shareholders, unless indicated
otherwise on the Articles of
Incorporation.

The quota holders must
unanimously approve with
express consent the transfer

of the quotas to third parties,
unless in the Articles of
Incorporation it is indicated
that the transfer can be done
with the approval of % of the
quota holders.

Transfer of Ownership
certificate

-Assignment of the share

-Registration in the
Shareholders’ Registry Book

Requires transferee acceptance

Administration

-President
-Secretary
- Treasurer

Board of directors, with a
minimum of 3 (three) members

Managers

Reserve Fund

20% of the capital stock

10% of the capital stock

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

There is a constitutional limitation
regarding private ownership (foreign or
national) in Costa Rica’s natural resources,
particularly energy, and hydrocarbons, as a
result of which foreign entities must enter
into limited time agreements with state-
owned companies to participate in these
industries.

Additionally, national railways, ports, and
airports, while they are in service, may not
be transferred, leased pledge, directly or
indirectly, nor leave the domain and control
of the Costa Rican government.
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4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

No, there are no restrictions for companies
regarding foreign exchange.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

Currently there is no limitation in the
number of foreign employees in Costa
Rican companies, nonetheless foreigners
must obtain a specific purpose visa to work
in the country.




C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

The standard management structures are
the following:

The foundation of corporate governance
lies in the dualistic system of the General
Assembly and the Board of Directors (for
Corporations) and Managers (for LLC):

a) Shareholders’ meeting: This is the
supreme authority in corporate entities,
responsible for major decisions like
amending bylaws, approving financial
statements, or changing the capital
structure. They also elect board
members and legal representatives
depending on the bylaws) and oversee
their actions.

b) Board of directors and managers in case
of an LLC: They supervise and manage
the company'’s affairs, implements the
shareholders’ resolutions, and oversees
the executive management. The board
of directors must have three members
(president, secretary and treasurer),
additional members and roles can be
dictated by the company bylaws.

Key Liability Issues:

a) Directors’and Managers'Liability:
Both board members and managers
can be held liable for acts of fraud,
abuse of authority, negligence, and
violation of the law or company bylaws.
If they act within the confines of their
authority and in the best interests of
the company, they usually benefit from
a shield against personal liability.
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b) Joint Liability: In certain circumstances,
board members may be jointly liable
for company obligations, especially if
legal regulations and company statutes
aren't followed.

c) The concept criminal liability for legal
entities is recognize in Costa Rica,
especially in cases of money laundering,
bribery, or environmental offenses.
Corporations must ensure robust
internal controls to avoid punitive
measures.

7. What are the audit requirements in
corporate entities?

No requirement exists except for publicly
traded companies, which must file their
financial statements annually. Some
companies subjected to specific industry
regulations (e.g., financial services) must
go through external audits every year to
ensure transparency.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

Besides specific statutory rights,
shareholders may contractually agree
to specific privileges (such as the right
of first refusal before transferring shares
to third parties). It is important to note
that, as a standard practice, the Costa
Rican Commercial Code indicates that
each shareholder should be considered
when voting in proportion to the number
of shares or participations they hold,
depending on the type of company.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

For protection of the minority shareholders,
the Commercial Code requires the approval
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of the board of directors or equivalent
body, as a prerequisite for the execution
of those transactions that involve the
acquisition, sale, mortgage or pledge

of assets of the issuing company that
represent a percentage equal to or greater
than 10% of its total assets.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

Yes, the articles of incorporation of a
corporation may impose a previous
authorization from the shareholders or the
board of directors to transfer the shares to
third parties. Inthe case of LLC thereis a
statutory obligation to provide a right of
first refusal to shareholders.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy,
and other insolvency cases in your
jurisdiction?

No.
E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

Even though share transfers are more
common than asset transfers, companies
may also be acquired through mergers,in
which case the purchaser absorbs the
target company, which in turn disappears.
In this case, the purchaser also assumes all
of the target’s assets and liabilities.

The requirements to complete a merger are
the following:

a pre-merger project or agreement;

approval via extraordinary shareholders’
meetings (of all entities involved);

filing with competition authority
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COPROCOM (if thresholds for competition
review are met); and publication of an
extract of the merger approval in writing or
in a deed in the official newspaper.

The merger will be effective a month after
its publication and registration if no third
party opposes it. In principle, recordable
assets will be transferred to the resulting or
surviving entity.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

Asset purchase deals provide the possibility
of ‘cherry picking’ (which requires adequate
identification of the productive assets that
are of interest) but may take more time
than a share purchase and may involve a
tax impact on the value of the assets being
acquired.

On the other hand, share purchases are
faster. In the case of corporations, share
purchases do not require the registration of
the transfer in public records.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

Mergers or acquisitions involving regulated
entities (banks, public companies, financial
entities, pension funds, companies
managing funds of third parties and
insurance companies), in addition to the
previous communication to Coprocom
(antitrust government agency), must obtain
the applicable approvals of the Securities
Supervisory Agency (Sugeval), the Private
Pension Funds Supervisory Agency (Supen),
the General Insurance Supervisory Agency
(Sugese), the General Telecommunications
Supervisory Agency (Sutel) or the Financial
Entities Supervisory Agency (Sugef), as
appropriate. An ultimate beneficiary filing
needs to be made yearly and 15 days after
any change of ownership occurs.



15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

Preliminary merger control for transactions
of a certain volume (over a threshold of
USD 15 million) or of special relevance to
the national market is mandatory.

A merger or acquisition may be considered
a concentration under Article 88 of the Law
for the Strengthening of the Costa Rican
Competition Authorities (“CR-LSCA”) or
Article 38 of the Regulations to the Law

for the Promotion of Competition and
Effective Consumer Protection (CR-LPC),
and thus even though parties are free to
consolidate a merger or an acquisition, they
are required to file a notification or previous
communication to Coprocom if meeting
the criteria established in the CR-LSCA.

M&A control in Costa Rica uses a short
authorization procedure. If the preliminary
merger control notice is not sent,
Coprocom may challenge a merger proven
to qualify as a concentration by opening a
penalizing procedure.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

Acquisition of public companies would
require disclosure of ownership before the
Costa Rican Stock Exchange and follow the
public offering procedure set forth in in the
Stock Market Regulatory Law Number 7732
and its regulations.

17. Isthere arequirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

Mergers and acquisitions in specific
industries (financial entities,
telecommunications, energy, and others)
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must be disclosed to the corresponding
regulatory authorities.

Additionally, there is an annually
requirement to disclose the ultimate
beneficiary owner before the Central Bank
of Costa Rica, accordingly when there is a
change in control, such registry must be
updated.

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

Yes, specific provisions regarding the
project may be contractually agreed by
the parties. Breakup fee can be builtinto a
contract.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

Conditions precedent commonly include
performance of covenants, corporate
authorization, regulatory approvals,
issuance of legal opinions, and material
adverse event clauses.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

Typical warranties and limitations include,
no conflicts, material contracts, litigation,
intellectual property, licenses and permits,
anti-money laundering, environmental
matters, taxes, employees, real property,
among others.

It is not common to obtain warranty
insurance, but it can be negotiated and
included.
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21. Isthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

Shares cannot be priced lower than the
nominal amount declared in the share
certificates, for purposes of calculating the
tax on capital gains.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

The most common funding structures,
regardless of the acquirer, are bank
lending, corporate debt, capital increases
(private placement of shares of stock) and
securitizations or security trust agreements.

Withholding taxes are an important issue to
consider in establishing funding structures

and schemes, as these may apply if interest
is paid to a bank domiciled abroad.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

Share certificates (in the case of Companies)
must be endorsed on the back of the
document and signed by the seller and

the transfer must be recorded on the
shareholders’ registry book. In the case

of LLC, quota transfer requires acceptance
by transferor and given the statutory right
of first refusal, a quota holders approval is
required as well.

24, Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

There is a free zone regime that may be
applicable if mandatory conditions are met.

F. Enforceability
25. Can acquisition documents be

executed in a foreign language?

150

Share purchase agreements executed in
foreign languages can be enforceable
by Costa Rican courts, if they have been
officially translated into Spanish.

26. Can acquisition documents be
governed by a foreign law?

Yes, acquisition documents may be
governed by foreign law.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Arbitration clauses are legally permissible
and commonly included in acquisition
documents.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

Share certificates must be transferred by
endorsement which has to be signed by
the seller in the back of the document.
Additionally, as a formality the signatures
in the Share Purchase Agreement can be
authenticated.

Share Purchase Agreements may be
remotely and digitally signed. The digital
signature issued by the Central Bank of
Costa Rica adds an additional layer of
validity (treated as a notarized signature)
but any digital signature is valid in Costa
Rica and treated as if it was a wet ink
signature.

G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

The main current trends are in the services,
real estate and consumer sectors.

The M&A market in Costa Rica is steadily
continuing to grow, with key economic
indicators reflecting a recovering
economy. The country presents a winning
combination of skills and opportunities



that are appealing to export and
services-oriented foreign investment
and continues to attract the attention of
foreign companies that see it as a stable
emerging economy with quality workforce
and potential for growth. Costa Rica’s
attractiveness for foreign investment has
begun to shift to emerging areas such

as semiconductors, medical devices,

IT, knowledge processes, finance and
accounting, which require sophisticated
skills and technological infrastructure.

Other developments include the
establishment of shared service centers
and manufacturing facilities outside the
Greater Metropolitan Area, as well as the
establishment of energy, infrastructure and
tourism projects, creating continuous M&A
opportunities for sophisticated investors,
venture capitalists and investment banking
firms.

Notwithstanding outside factors or local
political and fiscal trends, which include
the implementation of the recently passed
tax law reform (2019), government debt
and social issues appearing as obstacles,
the M&A market should continue to be
active following Latin American trends.
The consolidation of consumer goods
companies (wholesale and retail), as well as
an inflow of South American groups owing
to the country’s logistic advantages, should
continue to have a favorable influence in
the M&A market. Furthermore, according
to the Inter-American Development Bank,
there is a potential attraction of USD
1,544.8 million for Costa Rica, product of
the emerging nearshoring phenomenon

in Latin America, where companies are
relocating part of their supply chains to
countries close to their target markets.

The most dynamic sectors in the country
on a pre-pandemic basis have been

life sciences, services and distribution,
hospitality, consumer, advanced
manufacturing, and industrials. These
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sectors are the main focus of foreign direct
investment and should be the main focus
for new potential M&A dealings in Costa
Rica for 2024. Furthermore, as previously
mentioned, the growth of collaborative
businesses, e-commerce and technology
may force companies in these sectors

to develop a rapid strengthening in key
markets, and M&A opportunities will be key
for such achievements.

Costa Rica expects to continue evolving
as a destination for investors with strong
promotion and protection programs

and friendly policies once the economic
recovery following the effects of the
COVID-19 pandemic has strengthened.
Even though the size of the Costa Rican
and Central American market is not as
significant as other countries in Latin
America, in terms of retail operations, its
pursuit of growth will continue drawing
multinationals that feel comfortable with
the above-mentioned mixture of skills and
opportunities.

30. Are any significant developments
or changes expected in the near
future in relation to M&A in your
jurisdiction?
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

Companies Act presents a main legal

framework for companies in Croatia. Other
relevant regulations are Act on Takeover of
Joint Stock Companies, Capital Market Act,

Court Registry Act, Competition Act, etc.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main

differences between them (including
but not limited to with regard to the

shareholders’ liability)?

The most common types of corporate

entities in Croatia are joint stock companies

and limited liability companies.

Global Mergers & Acquisitions Guide 2025

Lucia Mocibob
Senior Associate
lucia.mocibob@
wolftheiss.com

Joint stock companies

Minimum share capital amounts to EUR
25,000;

Supervisory board is obligatory;

Management board manages the
company’s business independently and
at their own risk;

Management board members are
appointed by the supervisory board;

Incorporation process is much more
complex and time-consuming;

The shareholders’ meeting must be
held (i) during the first 8 months of
the financial year, and (ii) always when
mandatory provisions of the articles of
associations or the company’s interests
require a shareholders' resolution.
Every shareholders’ meeting must be
recorded by a notary public;
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= Liability of shareholders occurs only
under very exceptional circumstances:
if (i) a shareholder uses the company
to achieve a goal that is otherwise
prohibited; (ii) a shareholder uses the
company to cause damage to creditors;
(iii) contrary to the provisions of the law,
a shareholder manages the company’s
assets as if they were his/her assets; or
(iv) a shareholder decreases the value of
the company'’s assets for his/her own or
someone else’s benefit although he/she
knew and/or should have known that
the company would not be able to fulfil
its obligations; and

= Squeeze out of minority shareholders is
possible.

Limited liability company

= Minimum share capital amounts to EUR
2,500;

= Supervisory board is obligatory only
under certain statutory conditions;

= Management board manages the
company'’s business in line with the
articles of associations, shareholder’s
resolutions and mandatory instructions
of the shareholder’s meeting and
supervisory board (if any);

= Management board members are
appointed by the shareholders;
however, company’s articles of
associations may provide that
supervisory board (if any) appoints
management board;

= |ncorporation process is more
simplified, especially in case of a simple
LLG

= The shareholders’ meeting must be
convened at least once a year or,
except in the cases provided for in
the Companies Act or the articles of
associations, whenever required for the
sake of the company’s interest. Only in
certain cases, (e.g.,, amendments of the
articles of associations, liquidation of
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the company) the presence of a notary
public at the shareholders’ meeting is
required;

= Liability of shareholders occurs only
under very exceptional circumstances:
if (i) a shareholder uses the company
to achieve a goal that is otherwise
prohibited; (ii) a shareholder uses the
company to cause damage to creditors;
(iii) contrary to the provisions of the law,
a shareholder manages the company’s
assets as if they were his/her assets; or
(iv) a shareholder decreases the value of
the company’s assets for his/her own or
someone else’s benefit although he/she
knew and/or should have known that
the company would not be able to fulfil
its obligations; and

= No squeeze out of minority
shareholders.

Foreign Investment

Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

No. Every individual and legal entity, either
Croatian or foreign, may incorporate a
company in Croatia and/or acquire shares
in a Croatian company.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

No.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

EU/EEA citizens may freely reside and work
in Croatia, while the non-EU/EEA nationals
shall obtain work permit and residence
permit in order to legally stay and work in
Croatia.



C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

The standard structure presents general
assembly, management board and
supervisory board (which is obligatory for
LLC only in certain cases).

Joint stock company

Management board manages the
company’s business independently and at
their own risk.

Members of the management board must
exercise the duty of care and diligence

of a prudent manager and protect the
company'’s business secrets. A violation of
this duty makes them jointly and severally
liable towards the company for any
damages caused.

The management board will not be liable
to compensate for damages, if the action
by the management board is based on
the decision of the shareholders’ meeting.
However, authorization by the supervisory
board does not exclude responsibility.

Supervisory board members must exercise
the duty of care and diligence of a prudent
manager. Violation of this duty makes them
jointly and severally liable towards the
company for any damages caused.

Limited liability company

Management board manages the
company’s business in line with the articles
of associations, shareholder’s decisions and
mandatory instructions of the shareholder’s
meeting and supervisory board (if any).

Members of the management board must
exercise the duty of care and diligence
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of a prudent manager and protect the
company’s business secrets. A violation of
this duty makes them jointly and severally
liable to the company for any damages
caused.

The management board will not be liable
to compensate for damages if the action
by the management board is based on
the decision of the shareholders’ meeting.
However, authorization by the supervisory
board does not exclude responsibility.

Supervisory board members must exercise
the duty of care and diligence of a prudent
manager. Violation of this duty makes them
jointly and severally liable to the company
for any damages caused.

7. What are the audit requirements in
corporate entities?

Audit of financial statements is required.
Audit of financial statements implies
verification and evaluation of annual
financial statements and consolidated
reports, data and methods used when
compiling them and on that base shaping
independent expert opinion on the matter.

Audit of financial statements of Croatian
companies is regulated by the Accounting
Law and the Audit Law. The obligors are
determined by the Accounting Law while
the conditions and regulations of the audit
process are determined by the Audit Law. In
case of any status changes of the company,
mergers, acquisitions and divisions, the
Company Law determines the process.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

Yes, it is possible to grant certain voting
privileges to shareholders. In addition,
shareholders may be granted with certain
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privileges relating to the distribution of
profits, pre-emption rights on issuance of
new shares or acquisition of the shares from
other shareholders, etc.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

Please find below the list of certain
statutory rights available to the minority
shareholders:

= request the company to bring a claim
for damages against (i) founders of
the company, (ii) management board
members, (iii) supervisory board
members, (iv) executive directors and
members of the board of directors,
(v) any person or entity who uses his/
her/its influence to cause damage
to the company and anyone who
has benefited from such use of
influence, provided that the requesting
shareholders have been shareholders
for at least 3 months prior to the
shareholders’' meeting;

= application to the court to remove
a member of the supervisory or
management board;

= request in writing to convene a
shareholders’ meeting (and indicate the
purpose and reasons for convocation);

= request that another subject matter
is included in the agenda of the
shareholders’ meeting and published;

= request the court to appoint
extraordinary auditors for an audit of
certain actions of a company, provided
that the requesting shareholders
have been shareholders for at least
3 months prior to the shareholders’
meeting, if the other shareholders at a
shareholder’s meeting refuse to appoint
extraordinary auditors;

= and other rights.
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10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

Yes. In practice, the most common share
transfer restrictions are pre-emption right
of the existing shareholders, drag-along
and tag-along right.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

No.
E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

Share transfer is the most common method
to acquire a company in Croatia.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

A share purchase means taking over a
company. The target company is a separate
legal entity which will include all of its
assets, liabilities and obligations. One
benefit is that continuity is maintained as
contracts with employees, suppliers and
customers remain in place subject to any
specific “change of control” provisions.

An asset purchase is the transfer of a
specific business activity and related

assets and employees. The buyer can pick
the assets it wants or more particularly
identify what, if any, liabilities it will take

on. Contracts with suppliers and customers
do not automatically transfer and will

need to be assigned. However, contracts
with employees and pre-completion
liabilities transfer by operation of law. Other



than in respect of employees, the attraction
for a buyer is that the asset purchase is
isolated from historic risk factors.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

The most typical approvals are: (i) corporate
approvals mostly relating to the approvals
of the remaining shareholders (i.e.,
shareholders having pre-emption rights
to transfer of shares) for the transaction;
(ii) regulatory approvals required from
certain authorities regulating business
activity performed by the company; and
(if) competition approvals i.e., merger
clearance required from the Competition
Agency in case the relevant competition
thresholds are met.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

Merger filing to the Croatian Competition
Agency will be required provided that
certain national thresholds are cumulatively
met:

(i) the aggregate worldwide turnover of
all the parties to the concentration,
based on the last available financial
statements, exceeds approximately EUR
130 million;

and

(ii) the annual turnover of each of at
least two parties to the concentration
achieved in Croatia, based on the last
available financial statements, exceeds
EUR 13.3 million.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

Yes. For acquiring shares of a public
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company, the necessary documents are:

a declaration of intent, the prospectus,
the bid, the application for publication of
the bid, the share purchase agreement,
the takeover report, the opinion of the
target’s management, documents on
legal transactions for the acquisition of
previously owned shares in the target,

the bidder’s declaration that no other
attempts have been made at acquiring the
target shares, the depository’s certificate
on securing the consideration for the
transaction, the certificate of the market
regulator on the average price of shares,
the agreement with the depository for the
deposit of shares, etc.

17. Is there a requirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

Yes, provided that certain regulatory
authority imposes such an obligation. That
depends on the target company’s business
activity. Some regulatory authorities only
require notification on a transaction, while
some require their prior approval on the
transaction.

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

Yes. Exclusivity in negotiations can be
agreed between the parties, as well as
penalties for its violation.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

Conditions precedents typically depend on
a due diligence findings. Yes, it is possible
to have conditions to closing such as no
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material adverse change.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

The warranties may be divided into: (i)
fundamental warranties which include
warranties on ownership of shares, good
standing of the target company, authorities
of parties to perform the transaction,

etc,; and (i) business warranties related

to employment, litigation, real estate,
insurance, company’s business operations,
compliance, etc.

Typical limitations refer to the limitation
of liability. It is not common to obtain a
warranty insurance.

21. Isthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

No.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

The most standard types of financing

are loans. In joint stock companies, it is

not allowed to provide such a financial
assistance, i.e., it is forbidden by the law.
However, that would be possible for limited
liability companies.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

The seller and the buyer must execute
the share transfer agreement in a form
of a Croatian notarial deed. The title to
the shares passes to the buyer upon the
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registration in the company’s book of
shares and submitting the updated list
of shareholders to the Court Register.
Registration of the buyer as a new
shareholder to the Court Register has a
publicity effect only.

24, Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

No, as we are familiar with. For further
details, tax advisors should be consulted

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Yes, however share transfer agreement as
well as any other documentation which
should be submitted to the Croatian
authorities must be executed in Croatian
language (at least in a bilingual form).

26. Can acquisition documents be
governed by a foreign law?

Yes.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Arbitration clauses are legally permissible
and, in practice, included in acquisition
documents.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

Croatian law requires wet-signature or
qualified e-signature. In addition, certain
acquisition documents must be included
in a form of a notarial deed (such as share
transfer agreement, articles of associations,
etc.) while other must be only notarized
(notarization of signature, such as



application for registration of share transfer
to the court registry, etc.).

G.Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

There is a lot of activity in the M&A

market, and we see a markable increase

in transaction numbers in 2022 when
compared to 2021 and 2020. Also, we see
a number of new investors moving in,
including private equity funds and venture
capital funds which is a novelty for Croatian
markets. There has been a lot of activity

in the IT sector, primarily driven by M&A
takeovers, and also a significant activity in
the media sector.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

Based on our experience so far, we expect
lots of M&A takeovers in IT sector.

Global Mergers & Acquisitions Guide 2025

159



Global Mergers & Acquisitions Guide 2025

DENMARK

GORRISSEN FEDERSPIEL

Lasse Lyng Myrup
Managing Counsel
lape@

Kasper Berg
Attorney
kabe@

gorrissenfederspiel.com gorrissenfederspiel.com

A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

Foreign investors generally acquire or
invest in limited liability companies
(kapitalselskaber) such as the public limited
company (aktieselskab or A/S) or the
private limited company (anpartsselskab or
ApS). Limited liability companies, limited
partnership companies (partnerselskaber
or P/S) and branch offices (filialer) are
governed by the Danish Companies Act
(Consolidated Act 2025-20-03 No. 331 on
Public and Private Limited Companies with
later amendments).

Other corporate entities such as general
partnerships (interessentskaber) and
limited partnerships (kommanditselskaber)
are available and governed partly by

the Danish Act on Certain Commercial
Undertakings (Consolidating Act 2021-
02-01 No. 249 on Certain Commercial

Undertakings) and partly by Danish legal
principles.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

The most common type of corporate entity
in the Danish market for foreign investors
is the limited liability company, which

may be either a private limited company
or a public limited company. As a main
rule, a private limited company can be
used for all types of business (for certain
regulated businesses the establishment
of a public limited company is required),
but are not eligible for listing on, e.g., stock
exchanges such as Nasdaq Copenhagen
(Main Market) or Nasdaq First North
Growth Market Denmark (First North).
However, as of January 2025, private
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limited companies may offer its shares to
the public either in accordance with the

EU Regulation on European crowdfunding
service providers for business or to a limited
number of qualified investors subject to
certain monetary thresholds. The primary
features of the two types of companies

are generally the same as they both (i)

have a separate legal personality, (ii) are
subject to corporate taxation and (iii)

have limited shareholder liability, as the
shareholders'liability is generally limited to
the shareholders’ capital investment in the
company, meaning that the shareholders
are not liable for the acts and/or omissions
of the limited liability company (as opposed
to partners in general partnerships, who
are personally liable for the obligations

of the partnership). Group companies are
regarded as separate legal entities and,

as arule, the parent company is not liable
for the acts of subsidiaries. However, the
corporate veil may be pierced under certain
circumstances, a shareholder with the effect
that may be liable, e.g., if a shareholder
intentionally or gross negligently causes
damage to the company, and a shareholder
may also be liable based on applicable
regulations such as Danish and EU
competition law which can form the basis
for parent company liability.

Generally, the Danish Companies Act
provides for a more flexible regulation of
private limited companies compared to
that of public limited companies. The share
capital of a public limited company must
be at least DKK 400,000, while the share
capital of a private limited company must
be at least DKK 20,000. Furthermore, the
Danish Companies Act contains several
provisions determining the differences
between private limited companies and
public limited companies, e.g., in terms
of requirements relating to the articles of
association, the holding of shareholders’
meetings, etc.

A two-level taxation regime applies as a
limited company pays corporation tax on
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its corporate income (limited companies
are subject to a Danish corporate income
tax rate, which is currently 22% and 26%
for companies with certain financial
activities) and as shareholders pay tax on
the dividend distributed by the limited
company. This is commonly referred to as
“double taxation”

However, dividends should most often not
be included in the taxable income for non-
resident companies. An attractive feature
for foreign investors is the participation
exemption regime, which includes tax-
free receipt and distribution of dividends
from and to all EU Member States, as well
as countries with whom Denmark has
formed a tax treaty (however, with certain
exceptions. See question 24).

A foreign investor may prefer to carry

out the Danish investment through a

tax transparent vehicle in which case a
limited partnership or a limited partnership
company may be suitable.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

There are no general restrictions on foreign
investors incorporating or acquiring

shares in a Danish company, and foreign
investments are encouraged in Denmark.

However, a Danish act on screening of
certain foreign direct investments was
introduced in 2021. The act introduced
a mandatory screening mechanism for
foreign direct investments, if the foreign
investor intends to acquire, directly or
indirectly, possession of or control over
at least 10 % of the ownership interest
or voting rights or equivalent control by
other means of managerial, financial,
development or operational matters, in
Danish companies within the following
sectors (all considered to be sensitive

in relation to national security or public



order): (i) companies in the defence sector,
(if) companies in the field of IT security
functions or processing of classified
information, (iii) companies producing
dual-use items (only dual-use items on
the so-called Control List), (iv) companies
within the field of critical technology, and
(v) critical infrastructure companies (this
category also includes significant suppliers
to such companies). Furthermore, the act
also introduced a mandatory screening

of foreign investors from outside the EU

or EFTA intending to enter into a special
financial agreement with a company
domiciled in Denmark operating within
any of the sensitive sectors set out above.
Certain exceptions apply, including in
respect of foreign investors from EU
member states or EFTA countries.

Please refer to Gorrissen Federspiel’s
article in https://gorrissenfederspiel.com/
en/a-new-danish-act-on-screening-of-
certain-foreign-direct-investments-has-
been-introduced-in-parliament/, about the
screening mechanism for foreign direct
investments.

In addition, the Danish Business Authority
requires identification and contact details
of shareholders and ultimate owners, etc.
Furthermore, certain additional restrictions
apply in sensitive sectors, including in
relation to national security.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

As a rule, there are no foreign exchange
restrictions or conditions applicable to
companies such as restrictions on foreign
currency shareholder loans, except for
those restricting money laundering.
Payments to foreign companies
incorporated in any country or state which
is currently subject to United Nations (UN)
or EU sanctions may be subject to foreign
exchange control or currency restrictions.
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As such, Danish companies are generally
free to obtain financing on the international
market without being subject to foreign
exchange restrictions etc.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

Generally, foreign employees employed
in a Danish company are subject to the
same legislation as the Danish employees
and they must be employed on the same
employment terms and conditions as

the Danish employees in the company in
question.

Under Danish law, the company and the
individual employee are generally free

to agree on the terms and conditions of
employment, and the employee is entitled
to receive an employment agreement
with information about all substantial
terms and conditions of the employment
in accordance with the Danish Act on
Employment Certificates (in Danish:
“Ansaettelsesbevisloven”). However, Danish
protective mandatory legislation and/

or collective bargaining agreements may
limit the freedom of contract. In relation to
employees working remotely from abroad,
such employees may also be subject to
protective mandatory legislation in the
country from where they are working
remotely (depending on the legislation in
the country in question), and they may be
required to pay social security contributions
in such a foreign country.

If a company considers employing a foreign
employee in Denmark, the company must
be aware that the employee may have

to apply for a residence and work permit
depending on the individual employee’s
citizenship. Citizens of Norway, Sweden,
Finland, and Iceland are free to enter, reside,
study and work in Denmark without a visa,
residence and work permit. Citizens in the
EU/EEA and Switzerland are covered by the
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EU rules on the free movement of persons
and services and are thus exempt from

the requirement of a residence and work
permit. Instead, citizens of the EU/EEA and
Switzerland must within 3 months after
arrival apply for a registration certificate if
they intend to stay in Denmark for more
than 3 months. For all other foreign citizens,
the company must obtain a residence and
work permit for the employee before the
employee starts to work in Denmark in
accordance with The Danish Aliens Act (in
Danish: “Udlaendingeloven”). The company
is responsible for ensuring that foreign
employees always have valid residence and
work permit.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

Governance and governance structures

A governance structure with a general
meeting (being the shareholders
represented at a general meeting), a board
of directors and an executive management
are widely known and used in Denmark.

There are no restrictions on foreigners
being members of boards of directors

or executive management. However, to
be registered with the Danish Business
Authority, it is required that certain
information and documentation is
registered with the Danish Business
Authority, such as full name, citizenship at
birth, date of birth, national identification
number (or passport number) and a copy of
a valid national ID (e.g., passport copy).

Public and private limited liability
companies may elect one of the following
management structures:
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e A management structure where
a board of directors (with at least
three members for public limited
companies) exercises overall and
strategic management functions as well
as certain supervisory functions and
appoints an executive management
responsible for the day-to-day
management of the company (a so-
called one-and-a-half-tier governance
structure which is the traditional Danish
governance structure) or

e A management structure where an
executive management exercises
overall and strategic management
functions. In a private limited company,
such a governance structure can be
chosen without being supervised by a
supervisory board (one-tier governance
structure which is fairly common,
especially in holding companies).In a
public limited company, the executive
management must be supervised
by a supervisory board with at least
three members (two-tier governance
structure which is uncommon).

If a public limited company with a one-
tier governance structure is preferred, a
practical approach is to elect the executive
management as members of the board

of directors as well. However, the board

of directors of a public limited company
must be composed in such a way that the
majority of the members of the board of
directors are not members of the executive
management of the company, and the
chairman and vice-chairman of the board of
directors should not be involved in specific
day-to-day management (the combined
position of chairman/vice-chairman and
CEO is therefore not possible).

Management liability

Members of the management of a limited
liability company who, in the performance
of their duties, have intentionally or
negligently caused damage to the limited



liability company are liable to pay damages.

The same applies where the damage has
been caused to the shareholders or any
third party. Under Danish law, the basis
for management liability is as a starting
point the general rule of liability for
negligence. Danish courts have generally
been reluctant to impose liability unless
clear specific duties have been neglected,
and members of the management enjoy
a wide margin of discretion, provided that
the member’s actions and decisions are
made on an informed, well-considered
and factual basis (the business judgement
rule). If found negligent, a member of a
company’s management may face claims
for indemnification and/or damages

from any aggrieved party and can be
disqualified. However, it is an area under
development, and in recent years high-
profile cases in the Danish market have
been litigated before ordinary courts (i.e.,
in public).

On July 1, 2023, a bill to amend the
Financial Business Act, the Criminal

Code and various other acts entered into
force. The bill implemented the political
agreement of June 16, 2022 on “Stricter
responsibility assessment for management
members in financial companies and
broader recruitment basis for management
in the financial sector”.

The bill does not intend to change

the liability standard for management
liability for damages, and “culpa” (fault)

will therefore continue to be the basis of
liability in cases of management liability.
However, it is our assessment that it will be
a stricter standard of liability, approaching
professional liability. The bill introduced
stricter rules on management liability for
damages:

e Non-compliance with internal
guidelines, etc. in financial companies
must be given greater weight in the
assessment of liability.
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e Reverse burden of proof for liability if
the financial company suffers losses
as a result of dispositions that favour
members of management. The board
of directors must therefore be able to
prove that the grant or agreement in
question was justifiable.

e Strict liability on the part of the
management member whose interests
are served by the grant or agreement if
the board of directors has not approved
the disposition in accordance with the
rules.

7. What are the audit requirements in
corporate entities?

As a rule, all limited liability companies
are obliged to prepare and submit annual
reports, unless they are exempted due
to circumstances such as restructuring
or winding up. The size of the company
is important in terms of the scope of the
annual report. Further, large companies,
including listed ones, must comply with
EU regulation (CSDR) by preparing a
sustainability report provided with an
auditor’s statement, in addition to the
annual report. In February 2024, a bill
was introduced to implement the CSDR
directive (2022/2464) in Danish law.

The annual report must be filed with the
Danish Business Authority without undue
delay after the approval of the annual
report by the annual general meeting (no
later than six months after the end of the
financial year for non-listed companies and
no later than four months after the end of
the financial year for listed companies).

Small companies may opt out of auditing
if, for two consecutive financial years, they
do not exceed two of the following three
thresholds at the balance sheet date:

e abalance sheet total of DKK 4 million

e anetturnover of DKK 8 million, and
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e an average number of full-time
employees of 12 during the financial
year

For holding companies, special rules apply
when determining the thresholds for
opting out auditing.

Opting out of auditing can only be done
at an ordinary general meeting with
prospective effect.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

As a rule, shareholders have administrative
rights (e.g., voting rights), economic

rights (e.g., the right to receive dividend

if distributed) and right of disposal (e.g.,
transfer or pledge of a share).

The administrative rights are primarily
exercised at a general meeting (either

at the ordinary general meeting or at an
extraordinary general meeting), including
the shareholders'right to pass resolutions
and elect members to the board of
directors, and the right of each shareholder
depends on the shareholder’s ownership
stake and voting rights.

All shares carry equal rights. However,

the articles of association may provide for
different share classes with different rights.
In that case, the articles of association
must specify the differences between the
different share classes and the size of each
share class. As such, it is possible to adopt
share classes with economic preferences,
e.g. a liquidity preference, or with more
administrative rights, e.g., more voting
rights per share or the right to appoint
members to the board of directors.

As for the election/appointment of
members to the board of directors, such
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members are as a starting point elected

by the general meeting. The election of
members to the board of directors will

be decided or the resolution passed by

a simple majority of votes. In case of a

tied vote, the election of a person will be
decided by lot unless otherwise provided
in the articles of association. However,

it is possible to adopt an appointment
mechanism in the company’s articles of
association whereby public authorities or
others, including shareholders, have a right
to appoint one or more members to the
board of directors. However, the majority of
the members of the board of directors in a
public limited company must be elected by
the general meeting.

It is also possible to agree in a shareholders’
agreement that members to the board

of directors are appointed solely by a
shareholder or a third party. As a rule, such
agreement entails that the shareholders
that are parties to the shareholders’
agreement undertake to vote in such a way
that the appointed board members are
elected by the general meeting. Therefore,
such a mechanism is not a violation of the
requirement that majority of the members
of the board of directors in a public limited
company must be elected by the general
meeting. In this regard, it should be noted
that under Danish law, the shareholders’
agreement is not formally binding on

the company, and enforcement of the
shareholders’agreement is thus restricted
to the contractual remedies agreed
between the parties in the shareholders’
agreement. Professional parties are
typically comfortable with that approach,
e.g., by including sufficiently strong
remedies (i.e., penalty or purchase rights) in
the shareholders’agreement.

The articles of association can be aligned
with the shareholders’ agreement

to increase the enforceability of the
shareholders’agreement (as the articles of
association are binding on the company),



although since the articles of association
are publicly available, it is customary to
only include very limited elements from the
shareholders’agreement in the articles of
association. In practice, it is typically only
the overall governance structure (i.e., the
size of the board of directors etc.) that is
reflected in the articles of association.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

Shareholders exercise their rights through
the general meeting, and the right of each
shareholder depends on each shareholder’s
ownership stake and voting rights.

All resolutions at general meetings are
passed by a simple majority of votes

unless otherwise provided in the Danish
Companies Act or the company’s articles of
association.

A shareholder controlling more than 50%
of the voting rights will be able to elect all
members of the board of directors, and a
shareholder controlling at least 2/3 of the
voting rights and the share capital will be
able to amend the company’s articles of
association and resolve to issue new shares
etc. (unless otherwise provided in the
Danish Companies Act or the company’s
articles of association).

The acceptance criterion for certain
resolutions at general meetings according
to the Danish Companies Act provides
certain minority rights. In short, if the
shareholder owns:

Less than 10%: the minority shareholder
has a right to demand the shares to be
redeemed (right of redemption), if the
remaining shares are owned by only one
shareholder;

e 10% - 24.99%: the minority shareholder
may block for section 107-decisions
(i.e., certain material amendments
to the articles), and the shareholder
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may not be redeemed by the majority
shareholder(s);

e 25%-49.99%: the minority shareholder
may demand that the Danish Business
Authority appoints an additional
approved auditor (“auditor of the
minority shareholders”) to participate
in the audit together with the company
auditor(s), and the minority shareholder
may require that the company is
scrutinised by appointed scrutinisers;

e 50%: the shareholder can block all
decisions, except for the above-
mentioned minority shareholder rights;

e 50.01% - 66.66%: the shareholder may
decide on all matters relating to the
company, unless the matter is covered
by sections 106 (ordinary amendments
to the articles), 107 (certain material
amendments to the articles) or 45
(principle of the shares’ equality) of the
Danish Companies Act;

®  66.67% - 75 %: the shareholder may
amend the articles of association and
also resolve to issue new shares etc.;

e 75.01% - 89.99%: the shareholder may
block the appointment of the auditor of
the minority shareholders and block the
appointment of scrutinisers;

e 90% and more: the shareholder may
decide on section 107-matters and may
demand that the minority shareholders’
shareholdings be redeemed;

A minority shareholder often deems the
minority rights and protection under the
Danish Companies Act as insufficient, and
it is customary to negotiate and agree on
specific reserved matters on which the
minority shareholder has a veto right.

The veto rights granted to a minority
shareholder depend on multiple factors.
Certain veto rights may — in addition to
obviously giving the minority shareholder
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a veto right - entail that the majority
shareholder will not be able to consolidate
the company from an accounting
perspective and/or that the minority
shareholder and the majority shareholder
will have “joint control” from a merger
control perspective.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

Shares in a limited company are from a
Danish corporate law perspective freely
transferable, unless otherwise provided for
in the articles of association.

The shares may be subject to transfer
restrictions in a shareholders’ agreement,
and in principle the transfer restrictions

in the shareholders’ agreement can - with
certain exceptions - be reflected 1:1 in
the articles of association (to ensure that
the company has to consent before a
transfer can be legally consummated).
However, the articles of association are
publicly available and it is therefore
customary only to include a provision in
the articles of association for the company
stating that transfers require consent
from the general meeting or the board of
directors (and the shareholders will in the
shareholders’agreement explicitly agree
that such consent is only to be given if the
contemplated share sale is in accordance
with the shareholders’ agreement).

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

Initially, the issuance of a winding up order
does not result in liability on the part of the
members of the board of directors or the
executive management per se. However,
an administrator/official receiver is obliged
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to investigate, whether any member of
the board of directors or the executive
management is liable.

Furthermore, when a company is wound
up, the administrator/official receiver takes
over the management of the company, and
the shareholders lose their rights under the
Danish Companies Act.

E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

Acquisitions are typically carried out as

a share transfer or an asset transfer, but
other transaction models are available,
such as statutory merger (e.g., a dissolution
of a company without liquidation by
transferring all its assets and liabilities to
the acquiring company against the issue

of new shares in the acquiring entity, i.e., a
merger by absorption), de-merger etc. We
often see statutory mergers between group
companies, which are usually straight
forward transactions.

It depends on a variety of factors how a
transaction is to be structured, but the most
common types of transactions are share
transactions and asset transactions.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

It depends on a variety of factors how
a deal is to be structured. Some of the
general considerations are listed below.

The transaction perimeter is important. If
the target is not a separate legal entity, e.g.,
if the target is split across multiple legal
entities or if the target is a business unit in
a separate legal entity, an asset deal may
be the most straight forward way to go.
The target business units would be carved
out from the relevant legal entity/entities.
Furthermore, asset deals may be suitable

in restructuring cases where the buyer only



wishes to take over the healthy operating
business or certain assets of value, but not
(all) liabilities of the company.

The tax implications of the transaction
structure must also be considered and
depend on the involved parties’ place of
jurisdiction and the legal entities involved
in the transaction. As a main rule, the
seller usually prefers a share deal as it may
lead to a lower taxation of the seller, as
capital gains on shares are tax-exempt

for non-Danish investors, and domestic
corporate investors on unlisted shares,
whereas the buyer may prefer an asset
deal if the acquired assets will be revalued
to fair market value with a higher future
depreciation (and hence lower tax burden).
The tax implications should be considered
carefully, and other elements such as
significant tax loss carryforwards of the
target, which the buyer otherwise could
have used in the future, could affect the
choice of transaction structure. Conversely,
such tax loss carryforwards may be used
by the seller to offset any capital gains on
assets.

The risk associated with the target and the
buyer’s risk profile must also be considered.
In a share deal, the target company,
including all assets and liabilities (on- or off-
balance sheet), are within the transaction
perimeter. The risks are typically mitigated
by way of a proper due diligence and
appropriate warranties and indemnities,
but unexpected costs or liabilities emerging
after closing of the transaction is a buy-
side issue if the issue is not covered
contractually, e.g., by the agreed warranties
and indemnities in the share purchase
agreement.

On the other hand, an asset transfer has the
advantage that the buyer as a general rule
can define the specific assets and liabilities
within the transaction perimeter. Therefore,
to a certain degree, the buyer can opt out
of liabilities otherwise associated with the
target such as contracts, undertakings,
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loan obligations, etc. However, the buyer
cannot freely cherry-pick. The buyer

may for example be required to take

over the employees of the target (with

the employees’ existing contracts) or

may have difficulties obtaining consent
from customers or suppliers, which the
buyer wishes to take over as part of the
transaction. However, in a share transfer,
all the company’s contracts automatically
transfer together with the company (unless
subject to a change of control-provision),
and there will be no change of employer in
relation to the employees.

The different transaction structures have
various pros and cons, and the most
suitable transaction structure depends
on the individual situation, as the above
considerations are far from exhaustive.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

A share or asset transfer may be subject
to the approval by certain regulators

of compliance with certain regulatory
regimes, depending on the target and the
parties. It may also require clearance from
competition authorities under the merger
control rules or FDI authorities under the
rules on foreign direct investments.

Contracts to which the companyis a

party may include a change-of-control
clause requiring that the contractual party
approves any change of control in the
target company. In asset transfers, the
transfer of a contract will generally require
consent from the contracting party, and

if a creditor has security in the assets to

be transferred, it is necessary to inform
the secured creditor of the sale and to
obtain a release and confirmation of non-
enforcement of the security before the
transfer of the asset.
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15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

Denmark has had mandatory merger
control rules since 2000. There are three
alternative filing thresholds: (1) The parties
realised an aggregate Danish turnover

of at least DKK 900 million (approx. EUR
121.01 million) and at least two of the
parties each realised a Danish turnover of
at least DKK 100 million (approx. EUR 13.44
million), (2) one of the parties realised

a Danish turnover of at least DKK 3.8
billion (approx. EUR 510.95 million); and
one of the other parties realised a world-
wide turnover of at least DKK 3.8 billion
(approx. EUR 510.95 million), or (3) the
transaction involves two or more providers
of electronic communications networks, a
public electronic communications network,
and the parties realised an aggregate
Danish turnover of at least DKK 900 million
(approx. EUR 121.01 million).

Furthermore, it is expected that a bill will
be introduced in 2024 which, if passed,
will entitle the Danish Competition and
Consumer Authority to require filing of a
merger if the parties involved in the merger
realised an aggregate Danish turnover

of at least DKK 50 million (approx. EUR
6.71 million) and the Competition and
Consumer Authority finds that there is a
risk for the merger to significantly impede
competition.

There is a prohibition against implementing
the transaction before obtaining approval.
The Danish Competition and Consumer
Authority has 25 working days in phase

1 and 90 working days in phase 2. It

is possible to extend these time limits

and there is stop-the-clock in case of
failure to respond to questions within
deadline. There is a filing fee of up to

DKK 1.5 million (approx. EUR 0.2 million).
Although not legally required, pre-
notification consultations are encouraged
and expected. The Danish Competition
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and Consumer Authority is a very active
enforcer of the merger control rules and
tends to spend longer time reviewing
transactions than many other EU
competition authorities.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

Denmark is a part of the EU and accordingly
both Danish and EU legislation apply to the
Danish equity capital market as well as the
rules established by the stock exchange
(the main stock exchange in Denmark is
Nasdaq Copenhagen A/S which is a part of
the Nasdaqg Nordic Group).

In addition to EU legislation and guidelines
and opinions issued by the European
Securities and Market Authority (ESMA),
Denmark also has various national laws,
both implementing the EU directives and
regulating other matters not regulated by
the EU.

17. Is there a requirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

As a starting point, there is no general
obligation to disclose a deal involving

a Danish target. However, a transaction
involving a Danish target may be subject
to disclosure requirements in a variety of
ways, examples of which are described
below.

Firstly, if the transaction is subject to
approval by a regulatory authority, e.g., if
approval of the transaction by the Danish
Competition and Consumer Authority is
required, the parties will have to disclose
the transaction.

Secondly, if the deal is structured as a
share deal, the new owner of the target
company must be registered with the
Danish Business Authority (as Danish
companies have to register their legal and
beneficial owners with the Danish Business
Authority).



Thirdly, if the transaction is structured

as an asset deal, the employees must be
notified of the transfer, and assets subject
to registration such as real estate must be
registered in the land register.

18. Cansellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

Danish law generally respects the principle
of freedom of contract. As a rule, Danish
contracts do not require a specific form or
content, and the contracting parties are
free to agree on the terms and conditions
of the contract.

Therefore, it is possible to contractually
restrict the seller(s) from shopping around
during a negotiation process by entering
into an exclusivity agreement. Furthermore,
it is possible to agree on appropriate
remedies in case of breach of the exclusivity
obligation, including break fees, adequate
damages (including external costs to
advisors etc.).

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

The parties are generally free to agree on
the conditions precedent applicable for
the transaction. Many transactions are only
conditional upon mandatory regulatory
approval, but other conditions such as

no material adverse change, financing,
shareholder approval, third party consents
etc. may be agreed upon.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

21.
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The warranties catalogue should be
adapted to the specific transaction, but
generally the warranties are fairly broad
and comprise fundamental warranties,
business warranties and tax warranties.

The warranties are typically monetary
limited, and the acquisition documents
will define the de minimis amount,

the basket and the cap. Furthermore,

the warranties will be limited in time
depending on the nature of the warranties
(claims for breach of tax warranties and
fundamental warranties will only become
limited after a longer period of time).
Finally, the warranties will in a Danish
transaction be qualified by information
reasonably disclosed in the due diligence
documentation. A disclosure letter
mechanism may be agreed between the
parties, but it is rarely accepted by the
seller.

The use of W&I-insurance has been widely
used in the Danish market for several
years, and it is also seen used in smaller
transactions.

22, Isthere arequirementto seta
minimum pricing for shares of a
target company in an acquisition?

There is no minimum pricing for shares of
a target company. However, acquisitions
between groups and related parties have
to be at arm’s length terms, and if a price
is deemed to be fictional, the Danish Tax
Agency will take this into consideration in
determining whether the price represents
a benefit.

23. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

The types of financing may vary depending
on the nature of the acquisition and the
companies involved.

171



Global Mergers & Acquisitions Guide 2025

The most common types of financing
include:

1) Financing through financial institutes or
mortgage institutes.

2) Financing through other professional
investors, e.g., pension funds, employee
funds, and/or funds.

3) Self-financing by issuing new shares or
increasing the capital of a non-listed
company through chapter drawing.

4) Seller-financing through a loan or by
transferring the company in stages, e.g.,
by agreeing on call and/or put options
on the part of the company not yet
transferred.

As a rule, a Danish limited company cannot
provide financial assistance to a potential
buyer of shares in the target company.

It follows explicitly from the Danish
Companies Act that the company must

not, directly or indirectly, advance funds,
grant loans or provide security for a third
party’s acquisition of shares in the company
or (its parent). Certain exemptions apply,
including if the financing is approved by
the general meeting and certain criteria

are met (only funds that could otherwise
have been distributed as dividends must be
used, the assistance must be provided on
market terms etc.).

While it is certain that it falls within the
prohibition of financial assistance if the
target company provides security for the
acquisition financing, it is more debatable
whether there would be any issues in
relation to a Danish entity providing a
negative pledge to a lender to support

the financing that will be raised post-
acquisition. In general, the Danish financial
assistance prohibition does not extend to
restrictive covenants, including negative
pledges, undertaken by the target company
in connection with the acquisition
financing. In some circumstances, however,
the Danish Business Authority has noted
(in an old case) that a negative pledge
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provided towards the lender of the
acquisition financing (or subsequent third-
party financing used to refinance this) may
be unlawful under the prohibition, if:

1. the negative pledge limits the freedom
of the target company to such an extent
that it results in losses for the company
and its creditors; and/or

2. the negative pledge may be used by
the lender to force the target company,
directly or indirectly, to redeem the
acquisition financing.

The Danish Business Authority generally
approves the traditional debt-push-
down approach in target companies (i.e.,
involving the target obtaining third-party
financing to pay out dividends used to
repay the acquisition debt), and this
approach is commonly used in Danish
transactions. Depending on how the
acquisition is financed, appropriate
workarounds are usually available.

24. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

From a corporate law perspective, shares
are freely transferable unless otherwise
provided by statute. The formalities and
procedures for share transfers and how a
share transfer is completed depend on (i)
whether proof of ownership of the shares
has been issued, (ii) whether the shares are
negotiable, and (iii) whether the shares are
registered in a central securities depository.

Shares transferred in non-public M&A

are deals normally registered in the

name of the holder and registered in the
shareholders' register (which is often a
word-document or an excel-spreadsheet),
and in such cases (i.e, a transfer of a

share that has not been issued through a
securities depository or for which no share
certificate has been issued) the transfer will
be perfected once the target company (or
the keeper of the register of shareholders,
if such a keeper has been designated



received notice of the share transfer from
the buyer or the seller.

It should be noted that a buyer of a
registered share may not exercise the rights
conferred on the buyer as a shareholder
unless the buyer has been registered in
the register of shareholders or the buyer
has applied for registration and provided
sufficient documentation for the buyer’s
acquisition. However, this does not apply
to the right to receive dividends and other
distributions and the right to subscribe for
new shares in connection with a capital
increase.

25. Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

In Denmark, it is not required to pay any
stamp duty or share transfer tax, when
acquiring shares. Similar, the sale of shares
would as a main rule not trigger any capital
gains taxation for foreign investors.

Further, an attractive incentive for
foreign investors is the participation
exemption regime. Most often dividends
are irrespective of ownership percentage
tax exempt and not subject to Danish
withholding tax.

F. Enforceability

26. Can acquisition documents be
executed in a foreign language?

Danish law generally respects the principle
of freedom of contract. As a rule, Danish
contracts do not require a specific form or
content, and the contracting parties are
free to agree on the terms and conditions
of the contract.

As such, there are by default no formal
requirements for a contract to be binding
upon the parties. In this sense, an oral
agreement is just as binding upon the
parties as a written agreement (but it

can obviously be more difficult to prove
the terms of an oral agreement). This
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also applies in case of an acquisition

of a company. Hence, the parties to an
agreement regarding the acquisition of
a company are free to choose whatever
language they find suitable for the
acquisition documents. For the sake of a
possible future transfer of the company
to a foreign transferee, the acquisition
documents are often drafted in English
even if both parties are Danish.

Generally, corporate documents to be filed
with the Danish Business Authority may
be drafted in Danish, English, Norwegian
and Swedish. However, certain corporate
documents must be in Danish, Norwegian
or Swedish language, and specific parts

of the corporate documents must be in
Danish (e.g., the objects of a company).
Corporate documents may be (and is
frequently) prepared in a dual language
Danish/English-version with the Danish
text as the prevailing test in case of
discrepancies.

27. Can acquisition documents be
governed by a foreign law?

Danish contract law contains a basic
principle of freedom of contract, which
entails that the contracting parties may
agree on whatever they want in whatever
way they wish unless there are mandatory
rules or requirements governing otherwise
(the parties may for example not opt-out
of the Danish Act on Employees’Rights in
the event of Transfers of Undertakings).
The parties to a transfer of a company

are free to insert a choice of law clause in
the acquisition documents. Hereby, it is
possible for the acquisition documents to
be governed by the law of a state other
than Denmark.

28. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Arbitration clauses are legally permissible
and are generally included in acquisition
documents.
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The parties generally agree on arbitration,
and if Danish arbitration is chosen then the
arbitration will normally be administered
by the Danish Institute of Arbitration in
accordance with the Rules of Arbitration
adopted by the Board of the Danish
Institute of Arbitration.

The rules of arbitration are available on
the website of the Danish Institute of
Arbitration (https://voldgiftsinstituttet.
dk/en/). The rules are available in Danish
and English. The website also contains a
calculator of arbitrator and mediator fees
and a list of the administrative costs to be
paid to the Danish Institute of Arbitration.

A reason to choose arbitration is that
the parties can agree that the arbitration
proceedings and the award are to be
kept confidential, as opposed to legal
proceedings before the Danish courts,
which are generally public. Furthermore,
Denmark is a party to the Convention

on the Recognition and Enforcement of
Foreign Arbitral Awards, also known as
the “New York Arbitration Convention”
or the "New York Convention” regarding
recognition and enforcement of foreign
arbitral awards and the referral by a court to
arbitration.

29. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

There are no formal requirements for

a contract between the parties to an
acquisition of a company to be valid. Hence,
there are no formal requirements for digital
signatures of such contracts. However, a
digital signature should ensure a sufficient
level of credibility and authenticity
considering its importance as proof of the
agreement.

In terms of corporate documents regulated
by the Danish Companies Act, such
documents must meet certain technical
requirements, which are described in more
detail in the elDAS regulation. Signatures
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that meet these requirements are
considered “qualified electronic signatures”.
When submitting certain digitally signed
corporate documents to the Danish
Business Authority, the certificate that
verifies the identification of the signatory
and the time of the signature, etc., must be
included.

G. Trends and Projections

30. What are the main current trends in
M&A in your jurisdiction?

General M&A transaction deal flow seems
to have picked up in 2024 (although some
deals did not materialise due to lack of
alignment on valuation of target, e.g.,

due to poor current trading updates and
reluctancy to accept target projections).
Likewise, the beginning of 2025 has already
seen several notable deals being executed.

However, we are generally seeing a
decrease in transaction activity within the
otherwise flourishing renewable energy
sector in Denmark, which is mainly driven
by certain sub-industries, e.g. PV projects
(solar energy) or offshore wind, due to lack
of viable business cases caused by a general
increases in costs. On the other hand,
other sub-industries are making significant
progress and experiencing traction, in
particular with respect to Carbon Capture
and Storage (CCS) and Battery Energy
Storage Systems (BESS).

31. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

Exciting times lie ahead in 2025 with signs
of upwards trajectory and PE firms coming
under pressure (by limited partners) to sell
their aging portfolio investments before
raising new funds, albeit uncertainties to
current momentum remains, especially
due to geopolitical tensions and the
development in interest rates.
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

In Ecuador, the corporate regime is
primarily regulated by the Companies

Law. However, as supplementary statutes,
we need to consider the Civil Code which
generally incorporates private law rules, the
Organic Law of the Internal Tax Regime and
its regulations, and, when applicable, the
Organic Law for the Regulation and Control
of Market Power.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?
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The most common types of corporate
entities in Ecuador are (i) the stock
company or corporation, known as
“Sociedad Anénima"” (which uses the S.A.
initials), (i) the limited liability company,
referred to as “Sociedad de Responsabilidad
Limitada” or “Compania Limitada” (Cia.
Ltda.), and (iii) recently the Simplified
Shares Company (“Sociedad por Acciones
Simplificada”, with the initials “S.A.S.”). The
key distinctions among them are as follows:

Sociedad Anénima (“Corporation”): In

a corporation, shareholders' liability is
limited to the capital they have contributed
to acquire shares. Shareholders are not
personally liable for the company’s debts or
obligations beyond their investment (with
limited exceptions in which is possible

to pierce the corporate veil). Shares in a
joint stock company are easily transferable
with the endorsement of the title and the
corresponding registration in the book of
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shares and shareholders of the company.
Shares may be traded in the stock market
in compliance with the relevant legal
requirements. Corporations are typically
governed by the general shareholders
meeting, and may have a more complex
governance structure, including a board of
directors. A corporation must retain 10%
of its yearly profits to create a reserve fund
until it reaches an amount equivalent to
half of its social capital.

Sociedad de Responsabilidad Limitada
(Limited Liability Company): In a limited
liability company, partners have also limited
liability, similar to that of a corporation.
However, transfer of ownership interests in
a limited liability company requires certain
formalities, including the unanimous
consent from all partners when the transfer
is in favor of a person not already a partner
of the company (and until recently, a public
deed before a notary public was also
mandatory). A limited liability company
shall keep 5% of its yearly profits to create
a reserve fund until it reaches 20% of its
capital.

Sociedad por Acciones Simplificada
(Simplified Shares Company): Additionally,
a new type of company known as a
“Sociedad por Acciones Simplificada” has
been made available and regulated in
Ecuador.The S.AS. is designed to simplify
business creation and reduce the costs of
incorporation and management. Notably,
S.A.S. entities are highly flexible regarding
the number of shareholders (they may

be incorporated by a sole shareholder),
bylaws provisions, amount of capital,

and formalities for corporate actions

that may be achieved through private
documents. In a S.A.S., shareholders can
determine the company’s management
and administration through the social
contract or a shareholders’ agreement.
Unlike corporations and limited liability
companies, a Sociedad por Acciones
Simplificada (“S.A.S") is not obligated to
establish a legal reserve fund.

176

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

Generally, Ecuador displays an open and
inclusive attitude towards foreign investors
incorporating or acquiring shares of a
local company. Laws regulating foreign
investments provide equal conditions
regarding the management, operation,
expansion, and transfer of foreign
investments, fair and equitable treatment,
ensuring nondiscrimination on a level
playing field for both domestic and
international investors.

However, regulated, or strategic

sectors — such as energy in all its forms,
telecommunications, non-renewable
natural resources, transportation and
refining of hydrocarbons, biodiversity and
genetic heritage, radioelectric spectrum,
water — do contain certain restrictions to
foreign investments (e.g., transactions
may require prior notice or approval from
relevant regulatory bodies.) This layered
approach, commonly seen across Latin
American nations, balances national
interests with the goal of global integration
and requires that investors keep-up with
sector-specific guidelines.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

Adopting the USD has simplified foreign
exchange considerations in Ecuador. While
registering foreign investments with the
Central Bank is optional, it is recommended
for facilitating profit repatriation and
adhering to documentation and reporting
standards. Foreign currency shareholder
loans are generally permissible, subject to
customary reporting and documentation



requirements. In addition, individuals and
corporations in Ecuador are obligated to
declare and pay the capital outflow tax

(known as Impuesto a la Salida de Divisas or
ISD), recently reduced from 5% to 2.5%, for

certain imported capital goods and to 0%

for imports of pharmaceutical products. All

other taxpayers sending currency abroad
are subject to the 5% rate.

5. Are there any specific considerations

for employment of foreign
employees in companies
incorporated in your jurisdiction?

Generally, employment of foreign
employees is permissible in Ecuadorian
companies provided proper work visas
and work permits are obtained. There are,

however, specific considerations for foreign
employees in Ecuador, such as the provision
set forth in the Labor Code which mandates

foreign staff in transport sector should
not exceed 20% of the total workforce.

Exceptions exist for technical or specialized

roles where local expertise might not be
readily available.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,

board of directors, etc.) in a corporate

entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

In Ecuador, the foundation of corporate
governance lies in the dualistic system of
the general assembly and the board of
directors:

a) General Assembly or Shareholders’
Meeting: This is the supreme authority
in corporate entities, responsible for
major decisions like amending bylaws,
approving financial statements, or
changing the capital structure. They

b)
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also elect legal representatives (or
board members depending on the
bylaws) and oversee their actions.

Board of Directors: Common in larger
corporations (Sociedades Anénimas),
the board supervises and manages
the company’s affairs, implements the
shareholders’ resolutions, and oversees
the executive management. The
number and roles of board members
are dictated by the company bylaws.

Managers or Administrators: Ecuadorian
law requires that any legal entity,
including companies, must have 1
(one) or more legal representatives.
The common titles for the office of
legal representatives are president
and general manager, depending on
the bylaws. The legal representatives
generally have the power to bind

the company when they act on their
behalf. The appointment letter of a
legal representative of a company is to
be registered before a public registry,
such as the Mercantile Registry or the
Superintendence of Companies.

Key Liability Issues:

a)

b)

c)

Directors’and Managers' Liability:

Both board members and managers
can be held liable for acts of fraud,
abuse of authority, negligence, and
violation of the law or company bylaws.
If they act within the confines of their
authority and in the best interests of
the company, they usually benefit from
a shield against personal liability.

Joint Liability: In certain circumstances,
board members may be jointly liable
for company obligations, especially if
legal regulations and company statutes
aren't followed.

Ecuadorian Criminal Code recognizes
the concept of criminal liability for legal
entities, especially in cases of money
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laundering, bribery, or environmental
offenses. Corporations must ensure
robust internal controls to avoid
punitive measures.

7. What are the audit requirements in
corporate entities?

Entities may perform optional internal

audits to ensure compliance and oversight.
External audit, however, is governed by the
Superintendence of Companies, Securities,

and Insurance, and it is mandatory for those

companies that exceed US$100,000 in total
assets for the previous fiscal year. These
audits are to be conducted by accredited
firms registered by the Superintendence
and, upon completion, audit reports, paired
with the company’s financial statements,
are submitted for further revision.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

In accordance with the Ecuadorian
Companies Law, privileges can be

granted to shareholders, including the
possibility of granting voting privileges

in the appointment of board members.
These privileges may be outlined in the
company'’s bylaws or in shareholder
agreements duly registered with the
Superintendence of Companies, Securities,
and Insurance.

However, it is important to note that, as a

standard practice, Ecuadorian law stipulates

that each shareholder or partner should be
considered when voting in proportion to
the number of shares or participations they

hold, depending on the type of company. In

other words, voting is generally distributed
based on the shareholder’s or partner’s
ownership of shares or participations.

Therefore, if differentiated voting privileges
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are desired for specific shareholders,

these must be expressly stipulated in the
corporate documents and comply with the
relevant legal requirements. In summary,
while it is possible to establish agreements
for differentiated voting as agreed upon
within the company, Ecuadorian law
adheres to the principle that voting is
based on the ownership of shares or
participations by each shareholder or
partner unless valid provisions to the
contrary are established.

Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

In Ecuador, minority shareholders enjoy
certain statutory and legal rights aimed at
safeguarding their interests. These rights,
as established in the Companies Law,
encompass various prerogatives. Firstly,
there is the right to negotiate shares, with
the premise of ensuring the validity of
agreements between shareholders that
establish conditions for share transactions.
It is relevant to note that such agreements
will not have opposable effects against
third parties, although this does not
exempt the possibility of incurring civil
liabilities, without detracting from the
preservation of the inherent rights of
minority shareholders.

Additionally, the right to convene
shareholder meetings is conferred, as
well as the right to challenge decisions
perceived as detrimental to the company
or individual interests. Likewise, the

right to access relevant financial and
accounting information is recognized,
along with the right to receive dividends
in proportion to the ownership stake in
the company. Together, these rights form
a legal framework aimed at protecting
and safeguarding the position of minority
shareholders in companies.



Furthermore, to enhance the protection of
minority shareholders, the law stipulates
that the company’s bylaws serve as a
supplementary norm to guarantee the
enjoyment of rights and limit abusive

or fraudulent practices. This provision
constitutes an additional element in

the defense of minority shareholders’
rights, providing them with a solid and
comprehensive legal framework to
safeguard their interests in the corporate
context.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

Yes, it is possible to impose restrictions on
the transfer of shares under the corporate
documents of a company incorporated in
Ecuador, such as the bylaws or shareholders’
agreements. These restrictions may include
preemption rights in the event of a sale of
shares, limitations on the transfer of shares
to third parties, or specific requirements
that must be met before allowing the
transfer. However, these restrictions must
be reasonable and in compliance with
applicable Ecuadorian laws.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

In the context of mergers and acquisitions
in Ecuador, it is crucial to consider aspects
related to shareholder composition and
the potential implications in cases of
insolvency. In Ecuador, it is important to
note that there is no specific legislation
exclusively dedicated to the regulation of
bankruptcy processes.
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Nevertheless, the concept of diligence in
the fulfillment of obligations is recognized
in the Civil Code, primarily in the context of
legal relationships between private parties.

In addition to the aforementioned, with
regards to bankruptcy matters, Ecuadorian
legislation contemplates the possibility

of initiating 5 (five) types of bankruptcy
procedures, namely preventive, which

can be applied to individuals, commercial
companies, and exceptional cases, as well
as voluntary and necessary categories.
These instances are duly regulated in the
Organic General Code of Processes.

E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

The most commonly used method to
acquire a company is the transfer of shares.
Nevertheless, depending on the financial
or legal situation of the target, it is also
usual to purchase only assets, tangible and
intangible, to avoid any hidden liabilities,
such as labor or tax debts.

Companies may also be acquired through
mergers, in which case the purchaser
absorbs the target company, which in turn
disappears. In this case, the purchaser

also assumes all of the target’s assets and
liabilities.

Recently, the Ecuadorian Commerce Code
introduced the sales of a business as a
going concern whereby all or part of a
business, assets and liabilities, may be sold.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

A share purchase is the fastest method

to acquire a company and the one that
requires minimum formalities, thus
reducing closing times and sometimes
costs associated with the purchase of assets
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(which in most cases require to be made
through public deeds which have to be
registered in the land registrar and pay
the corresponding asset transfer taxes).
This can be a lengthy and costly process;
nevertheless, it reduces any risks from
hidden liabilities.

The main disadvantage of a share purchase
is that all assets and liabilities of the target
are transferred to the purchaser, particularly
labor, tax, and environmental liabilities.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

Except in the case of limited liability
companies, which require unanimous
consent of the partners to authorize the
transfer of shares to non-partners, there are
no corporate approvals required for this
purpose, unless a shareholder agreement
has been executed, whereby the other
shareholders have a first right of purchase,
or consent form other shareholders is
required to transfer the shares to third
parties.

Entities engaged in certain economic
sectors, such as the following, require the
approval of the corresponding authority to
transfer their shares:

e Hydrocarbons: companies for
downstream and upstream activities
require the approval from Ministry of
Energy and Mines.

e Insurance companies may transfer the
totality of their business with prior
approval from the Superintendence of
Companies, Securities and Insurance.

e The assignment of the totality of assets
and liabilities made by a financial
entity requires approval from the
Superintendence of Banks.
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e The shares of national media companies
may not be transferred to foreign
organizations or companies domiciled
outside of Ecuador, or to non-resident
foreign individuals.

e Companies operating in the
Ecuadorian electric sector (generation,
transmission, and distribution) may
not transfer their shares without the
approval of the Ministry of Energy and
Mines.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

All private acquisitions that exceed the
thresholds set by the Ecuadorian antitrust
authority are required to obtain an
authorization prior to the acquisition, in the
following cases:

(a) When, as a consequence of the
purchase, the purchaser acquires
or its participation increases to an
amount equal to or higher than 30%
of the relevant market for the product
or service, at a national level orin a
defined market within the national
territory.

(b

-

When the total joint volume of the
business of the participants exceeds
USD 90,000,000 in the previous fiscal
year. The threshold increases for
financial and insurance companies.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

Purchases of shares of companies listed

in a stock exchange in Ecuador, that allow
the purchaser to take control of a company
in one or successive purchases, and when
a person or a group of persons acquires a
significant number of shares with voting
rights in a company, must be undertaken
through the public offering procedure set
forth in the Stock Market Law.



17. Isthere arequirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

Yes, all share transfer deals must be
reported to the Superintendence of
Companies and the Internal Revenue
Service within 30 days of the transfer;
consequently, it is not possible to keep
a deal confidential. The report includes
disclosing the new property structure
until the ultimate beneficiary owner, as
well as the management at each level of
ownership.

18. Cansellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

Sellers may be restricted from shopping
around during a negotiation process if the
parties agree. Otherwise, sellers may shop
around during a negotiation process. It

is possible to include break free or other
penalty clauses in acquisition documents to
procure deal exclusivity.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

Conditions precedents are widely used. The
most common include:

(a) No governmental authority shall
have issued any judgement, order or
decision that is in force and has the
effect of rendering the closing illegal or
otherwise restricting or preventing its
consummation.

(b) No proceeding or litigation shall exist or
be pending or threatened with respect
to (i) the transactions contemplated
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under the purchase agreement or

(ii) the performance by any of the
parties’ obligations under the purchase
agreement or that encumbers,
impedes or delays consummation of
the transactions contemplated in the
purchase agreement, or that makes
consummation of the transaction
unviable.

(c) The representations and warranties of
the seller/purchaser in the purchase
agreement are true and correct in all
respects as of the date of the purchase
agreement and must be true and
correct in all respects as of the closing
date.

(d) Purchaser/seller shall have fully
performed all of their obligations
and covenants under the purchase
agreement.

(e) Since the date of the purchase
agreement, no material adverse effect
has occurred.

(f) All corporate authorizations have
been obtained for the transactions
contemplated in the agreement.

(g) The consummation of the transactions
contemplated in the purchase
agreement shall not have been
enjoined or prohibited by applicable
law or any judgment, injunction, order
or decree.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

The typical warranties and limitations
include:

(a) Solvency
(b) No conflicts
(c) Government approvals

(d) Litigation
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(e) Authorization, Binding Effect

(f) Organization and goodstanding

(g) Compliance with anti-corruption laws
(h) Brokers of finders

(i) No undisclosed liabilities

(j) Tax matters

(k) Employment and labor matters

() Environmental, health and safety
matters

21. Isthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

The parties may freely set the price for
the purchase of the shares of the target
company; nevertheless, for purposes

of calculating the tax on capital gains,
Ecuadorian tax law provides that the price
cannot be less than the average patrimonial
value of the shares. The patrimonial value
is calculated by the target company’s net
worth on December 31st of the year prior
to the transfer, divided by the number of
outstanding shares issued by the target
company.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

Potential buyers may obtain any type of
financing, domestically or from abroad,
from financial or non-financial entities, by
way of loans, capital contributions, etc.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

For corporations, seller and purchaser
must deliver the endorsed share

title, or a share transfer letter (either
physically or electronically), to the target
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company’s legal representative. The legal
representative shall register the transfer

in the book of shares and shareholders of
the company, and will in turn inform on
the transfer to the Superintendence of
Companies, through an online application
available at the Superintendence’s website.
If the target is a limited liability company,
the share transfer must be registered with
the Mercantile Registrar.

If the purchaser is a foreign legal entity,
in addition to the share transfer letter,
the purchaser must also provide a
good standing certificate issued by the
competent authority of its home country,
and appoint a special representative in
Ecuador, empowered to represent the
foreign shareholder before Ecuadorian
authorities and to report its ownership
structure until the ultimate beneficiary
owner. The share transfer will not

be approved if these documents are
not presented and approved by the
Superintendence.

24. Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

No, there are no tax incentives or
exemptions for the acquisition of shares
or assets in Ecuador. Sales of businesses as
ongoing concerns are exempt from value
added tax (VAT).

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Yes. Acquisition documents may be
executed in a foreign language.

26. Can acquisition documents be
governed by a foreign law?

Submission to foreign law is not expressly
prohibited. Furthermore, regarding
international arbitration, the Arbitration
and Mediation Law establishes that the



parties are free to agree to substantive
law without any restrictions. Therefore, if
there is a need for acquisition documents
to be governed by a foreign law, it would
be advisable to include an international
arbitration clause, when it is available (i.e.,
when the parties are domiciled in different
countries, when a significant part of the
obligations or the place of the dispute is
related to a country different to that of
one of the parties, or when dealing with
international transactions).

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Arbitration clauses are legally permissible,
and they are generally included in
acquisition documents. In those cases
where international arbitration is available,
the parties are free to choose not only the
substantive law, but also the arbitration
procedural rules, the language, and

the site of the tribunal (and hence the

law governing the arbitration itself).
Ecuador is a signatory to the New York
Convention (the 1958 Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards), and an award issued

at a foreign jurisdiction may be directly
enforced in Ecuador. Moreover, under

the Arbitration and Mediation Law, an
international arbitration award may be
summarily executed, without an exequatur
procedure, following the same enforcement
procedures as a last instance judgement
from a local court.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

In principle, there are no specific formalities
for the execution of acquisition contract
documents. They may also be signed
electronically with the same legal effects of
a handwritten signature, following the Law
on Electronic Trade.
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However, the transfer of a business as

a going concern under the Ecuadorian
Commerce Code must be made through

a public deed issued before a notary. The
transfer of rights on real estate property
also requires a public deed, to be registered
before the property registrar of the relevant
county. The transfer of fiduciary rights in a
mercantile trust, which is also a vehicle for
an acquisition, also requires this formality.

Finally, as noted, the transfer of shares

of a corporation shall be perfected with

its registration in the book of shares and
shareholders of the company by its legal
representative. Other types of companies or
entities may need different formalities.

G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

The Companies Law has been recently
updated to reflect the need for expedited
corporate transactions, including the use

of electronic means, and the reduction of
formalities (as it is the case in the use of
simplified corporate forms such as the S.A.S.
corporation). We can expect that this trend
will continue.

Environmental concerns, corporate
governance, diversity, and social
responsibility, are becoming increasingly
relevant in any type of business transaction,
including M&A. We have also witnessed
the development of regulations aimed

at reporting corporate structures in

order to avoid money laundering and tax
evasion. Antitrust laws and data protection
regulations are relatively recent and are
being implemented and enforced.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

In Ecuador, there is an ongoing political
discussion on the economic role of the
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government, and on the importance

to be assigned to private investments

for the development of the country.

This has been particularly relevant
regarding public services and what has
been labeled as strategic sectors of the
economy (such as oil and gas, mining,
energy, telecommunications, roads,

and ports infrastructure, where Public
Private Partnerships regulations are being
updated). However, despite such debate, it
has become clear that private investment
through M&A transactions are welcome
and promoted. Investment contracts,
including international arbitration and
legal stabilization clauses, are available in
accordance with certain legal requirements.
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

Companies’ acquisitions, mergers and
divestments are mainly governed by
contract law as provided by the French
Civil Code and the French Commercial
Code. A major reform of contract law
occurred in 2016 aiming at simplifying
and modernizing the applicable rules of
French civil and commercial contractual
laws. This reform amends, creates and
deletes numerous articles of the French
Civil Code and enshrines several concepts
in the legislation, such as the duty of pre-
contractual information or the generalized
concept of hardship in the context of both
civil and commercial contracts.

Mergers and acquisitions are also
supervised by a number of regulators in
specific sectors, such as the Prudential
Supervision and Resolution Authority

Hugo Kerbib
Associate
hkerbib@willkie.com

(Autorité de Contréle Prudentiel et de
Résolution) (“ACPR") in the banking and
insurance sector or the Commission

for Energy Regulation (Commission de
Régulation de I'Energie) (“CRE") for the
energy sector. Additionally, certain types
of assets also require specific formalities to
make the transfer enforceable against third
parties. This is the case for transfers of real
estate assets which need to be completed
before a notary public.

Public mergers and acquisitions and capital
market transactions must also comply with
the French Monetary and Financial Code
and the regulations of the Financial Markets
Authority (Autorité des Marchés Financiers)
(“AMF"), in particular its “General
Regulation” (Réglement Général de 'AMF).
The AMF regulates transactions carried out
by listed companies as well as documents
issued by listed companies in the context
of certain transactions, such as initial public
offerings, capital increases, mergers or
demergers.
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Corporate law and financial regulation are
based on a set of rules that are harmonized
at the European Union level with variable
level of national specificities.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

The choice of corporate entity mainly
depends on the scale of the business
venture which will be undertaken. The
three main types of corporate entities, all
of which are limited liability companies, are
the following:

The private limited liability company
(société a responsabilité limitée) (“SARL"),
which is commonly used for small and mid-
size businesses. The management structure
of an SARL, its share capital composition
and the transfer of its shares (parts sociales)
are prescribed by law. SARLs are run by one
or several managers, the number of which
is set out in the by-laws of the company.
Transfers of shares are generally possible
but will require the approval of a simple
majority of the shareholders (unless the
by-laws of the company require a more
stringent majority) in the event of a transfer
to a third party. SARLs can be set up with a
single shareholder (being a natural person
or a legal entity) but there is a legal cap of
100 shareholders. There is no minimum
capital requirement to incorporate an SARL.
SARLs cannot be listed on public markets.

The simplified joint stock company (société
par actions simplifiée) (“SAS") is more
commonly used for larger businesses.

The SAS is a flexible type of corporate
entity which is loosely regulated by the
Commercial Code (mainly via references
to certain articles applicable to public
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limited companies) and which enables

its shareholders to tailor the company to
their own needs in terms of management
structure and shareholder relationships.
The only required body is the chairman
(président) who can be either a natural
person or a legal entity. The by-laws may
also provide for the appointment of one

or several general managers, who may be
entrusted with the same authority and
powers as that of the chairman. Additional
governance bodies may be created to
address any particular needs. An SAS can
be set up with a single shareholder (being
a natural person or a legal entity). There

is no minimum capital requirement to
incorporate an SAS. An SAS cannot be listed
on public markets but it is authorized to
offer securities to qualified investors or to a
restricted circle of investors.

The public limited company (société
anonyme) (“SA”") is a type of corporate
entity used by large businesses and listed
companies. SAs are heavily regulated by
the Commercial Code (on the contrary to
the SAS) and their structure is prescribed
by law. SAs are managed either by a board
of directors (conseil d’‘administration) and
a general manager (directeur général) or
by a management committee (directoire)
overseen by a supervisory board (conseil
de surveillance). It is not possible to set

up an SA with a single shareholder as the
minimum number of shareholdersis 2 (7
if the SA is listed). The minimum capital
requirement is EUR 37,000. SAs can be
listed on stock exchange markets and they
can offer their securities to the public.

Several other corporate structures exist
and may be used to meet specific legal or
tax needs, including partnership (société en
commandite simple), partnership by share
(société en commandite par action), non-
commercial company (société civile).



B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

As a general principle, foreign investments
are not restricted in France.

However, French regulation provides for an
obligation to obtain the prior authorization
of the French Minister of Economy

(MINEFI) for investments considered to

be strategic in France. Specifically, the
MINEFI authorization must be sought when
an investment meets three cumulative
conditions relating to (i) the investor, (ii)
the transaction itself and (iii) the strategic
activity carried out by the French target
company of the transaction.

For purposes of foreign investment
regulations, an investor may be a non-
French individual, a French individual
who is not a resident of France within

the meaning of tax regulations, a legal
entity governed by foreign laws or a legal
entity, governed by French law, that is
controlled by one or more person(s) or
entity(ies) mentioned above. In addition,
any person or legal entity belonging to a
chain of control (from the direct investor
to the ultimate controller) is deemed to be
an investor within the meaning of French
foreign investment regulations.

The investments that require the MINEFI
authorization are those made by an
investor that result in:

- theacquisition of control of a legal
entity governed by French law within
the meaning of article L.233-3 of the
French Commercial Code;

- theacquisition of all or part of a line
of business of an entity governed by
French law;

Global Mergers & Acquisitions Guide 2025

- the crossing (upward), directly
or indirectly, alone or as part of a
concerted action, of the threshold of
25% of the voting rights of a legal entity
governed by French law (the latter
applying only for investors outside the
EEA or the EU); and

- since a decree dated December 28,
2023, the crossing (upward), directly
or indirectly, alone or as part of a
concerted action, of the threshold of
10% of the voting rights of a legal entity
governed by French law (the latter
applying only for investors outside the
EEA or the EU).

The list of activities deemed to be strategic
is wide and subject to interpretation. It

is set out in article R. 151-3 of the French
Monetary and Financial Code and include
for instance the defense, aerospace,
telecommunications and public health
sectors.

As a condition for granting its authorization,
the MINEFI may require that the investor
agrees to certain undertakings meant to
protect national interests, notably in order
to ensure the continuity of the target
company’s business activities and assets.

Should a transaction subject to the
French foreign investment regulation

be completed without the MINEFI
authorization, the transaction could be
declared null and void and the investor
could be prosecuted. The MINEFI also has
specific powers in case of breach of an
undertaking granted by an investor.

In cases where a transaction requires the
MINEFI authorization, such authorization
shall be required as a condition precedent
and the filing may be done as soon as the
parties have agreed on the main terms

of the transaction. The process for the
granting of the MINEFI authorization is
subject to stringent deadlines and, in
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cases of undertakings, may last around 4
months after the submission of a complete
application.

Finally, note that the MINEFI may reject an
application for authorization by a reasoned
decision on various grounds. However, such
rejections are rare in practice.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

There are no general restrictions under
French law regarding the use of foreign
currency as there are few controls in

France over foreign exchange transactions.
Payment of consideration is generally made
in euros but payments in other currencies
(or payment in kind) are possible. However,
the euro equivalent of the purchase

price would need to be determined (or
determinable) as it will be required by

the tax authorities for purposes of tax
registration.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

Employing foreign employees in France
involves various legal and administrative
considerations that need to be addressed
to comply with French labor laws and
regulations. Foreign employees (i.e.,
employees whose citizenship is outside the
EU or the EEA) must have the legal right

to work in France. In practice, this means
that they need to obtain a residence permit
(carte de séjour) and/or a work permit
(autorisation de travail) depending on

their situation, especially (i) the length of
their stay, (ii) their nationality and their (ii)
functions and qualifications.

Employers must ensure that their
employees have a valid work permit before
they start their employment. In principle,
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foreign employees must be enrolled with
the French social security system and

pay French taxes (as applicable) on their
income. They are also subject to French
employment regulations, such as minimum
wage or working time.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

The standard management structure of the
main corporate entities in France, including
the SA, typically includes the following
bodies:

- The general assembly (assemblée
générale): This is the highest decision-
making body of the company,
comprising all the shareholders.

It meets at least once a year and

is responsible for approving the
company’s annual financial statements,
appointing or dismissing members

of the board of directors, voting on
their compensation as well as on

the compensation of the CEO of the
company, and setting the company’s
strategic direction. The general
assembly is the corporate body entitled
to modify the by-laws of the company.

- The board of directors (conseil
d'administration): The board of
directors is responsible for the overall
management of the company,
including setting the company’s
objectives and policies, overseeing the
performance of the management team,
and making key decisions relating to
the company’s operations. The board of
directors is typically composed of non-
executive members, and at least half of
the members must be independent.



- Achief executive officer (directeur
général) or "CEO” who is responsible
for the day-to-day management of the
company and the implementation of
the strategic objectives set by the board
of directors. The CEQO is accountable
to the board of directors. The CEO is
appointed by the board of directors and
represents the company vis-vis third
parties.

In some SAs, in addition to the general
assembly, the management body is
composed of the following bodies (which
therefore replace the board of directors and
the chief executive director):

- The management committee (directoire)
which is a group of senior executives
chaired by a president responsible
for implementing the company’s
strategy and managing its day-to-
day operations. The management
committee members and president are
appointed by the supervisory board.
The chairman of the management
committee represents the company vis-
vis third parties.

- The supervisory board (conseil de
surveillance): Similar to the board of
directors, the supervisory board’s
role is to monitor the actions of the
management committee and to ensure
that they are acting in the best interests
of the company and its shareholders.

SARLs, on the other hand, have a simpler
management structure. They are managed
by one or more managers (gérant(s))

who are responsible for the day-to-

day management of the company and
represent the company vis-vis third parties.
Managers are appointed directly by the
shareholders.

SAS governance can be tailored to the
particular needs of its shareholders and
governance structure range from basic
structure where the Chairman (president)
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is entrusted with almost all the power or
very sophisticated with boards and specific
committees.

Managers (i.e., either the CEO or the
management committee members) and
members of the board of directors or the
supervisory board have a duty to act in

the best interests of the company and its
shareholders. They may be held liable,
individually or jointly, if they breach such
duty or act negligently, resulting in harm to
the company or its shareholders. They may
also be held liable in the event of breach of
the applicable laws and regulations or of
the by-laws of the company. For example,
a manager who misuses company funds or
engages in fraudulent activities can be held
liable for damages and may be subject to
criminal charges. As for shareholders, they
generally have no personal liability, which
means that they are not liable for the debts
or obligations of the company apart from
their initial financial contribution to the
share capital. In rare circumstances, French
courts have held shareholders liable when
they considered that they were acting as de
facto directors (dirigeants de fait), i.e., that
they were taking management decisions
on behalf of the company. However,

these cases are limited in number and the
courts generally impose a strict standard

in determining that a shareholder acts as

a de facto director. Shareholders may also
be held liable if they are de jure directors
(dirigeants de droit), i.e., if they have been
appointed as such.

7. What are the audit requirements in
corporate entities?

A company must elect a statutory auditor
whenever it is (i) listed on stock markets or
it (ii) reaches cumulatively two of the three
following thresholds (the 5/10/50 rule):
applicable since 2024

- atotal balance sheet exceeding EUR
5,000,000;

- atotal turnover excluding taxes
exceeding EUR 10,000,000; and
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- an average headcount exceeding 50
employees.

In addition, companies controlling other
companies must elect a statutory auditor
whenever the group that it forms with the
controlled companies exceeds two of the
three thresholds of the 5/10/50 rule.

Finally, controlled companies that (i) exceed
two of the three following thresholds,

i.e., a total balance sheet exceeding EUR
2,500,000, a total turnover excluding taxes
exceeding EUR 5,000,000 and an average
headcount exceeding 25 employees, and (ii)
belong in a group which exceeds two of the
three thresholds of the 5/10/50 rule must
also elect a statutory auditor. Companies
controlled by a parent company which

have already elected statutory auditors do
not need to appoint supplementary ones,
provided that in certain circumstances it
may be required to appoint two separate
and independent auditors.

The auditor can be any person (i.e., a natural
person or a legal entity), but where the
auditor is a legal entity, an individual must
be appointed to sign reports and bear the
responsibility.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

Shareholders rights include financial rights
(in particular, right to receive their share

of dividends) and political or governance
rights (in particular, the right to vote in
shareholders’ meeting, information rights
and the right to bring a legal against to
defend their or the company’s interests).

Except in specific structure such as
partnership and absent specific provisions
in the by-laws, all the rights referred

to above are allocated between the
shareholders proportionally to the
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percentage of share capital held by each of
them.

French law however allows for the
possibility to deviate from such
proportionality principles either by creating
specific class of shares and/or by granting
specific rights to certain designated
persons. In a SAS, which is the corporate
form providing for the highest flexibility,
the sole limits regarding disproportionate
allocation of rights seem to be (i) the
prohibition to fully deprive a shareholder
from financial rights (clause Iéonine) and (ii)
the prohibition to forbid the attendance
(not voting) to shareholders meeting. Other
corporate structures provide for additional
limitations.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

As indicated above, absent specific
provisions, the principle is that each share
entitles to one vote. In French SAS, the
bylaws define the minority rights and there
are almost no minimum requirements
other than (i) right to attend shareholders’
meetings and (ii) right to receive minimum
accounting information.

In French SA, most of the decisions
(including appointment of all the board
members) are taken by a majority vote
(50%+1 share), resulting in minority
shareholders not being able to block a
decision. However, decisions resulting in a
change to the by-laws require a two-third
majority vote, which can therefore be
blocked by minority shareholders holding
one third (+1 share). In addition, and
depending on ownership level, minority
shareholders may request access to
certain information, ask questions to the
management, and, in certain situations,
request an audit or bring legal actions
against management.



10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

In SAS and SAs, shares are freely
transferable unless the by-laws provide
for any restrictions. In SARLs, the transfer
of shares to a third party is subject to

the prior approval of the majority of the
shareholders representing at least half of
the shares comprising the share capital,
unless a stronger majority is provided by
the by-laws.

By-laws of the company or shareholders’
agreement may provide for other
restrictions on share transfers, such

as, for instance, a prior approval of the
shareholders, a right of first offer or first
refusal, a lock-up, or a standstill. Minority
investors also commonly benefit from a
tag-along right and are commonly subject
to a drag-along right exercisable by the
majority investor in case of an exit. A pre-
emption right may also be granted to the
majority investor in the event of transfer of
the minority investors' securities.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

Under French insolvency law, six types of
proceedings are available: two amicable
out-of-court proceedings (mandat ad hoc
and conciliation proceedings) and four
main judicial proceedings (accelerated
safeguard, safeguard, reorganization and
liquidation proceedings). Each of these
proceedings apply accordingly to the
gravity of the difficulties encountered

by the debtor from minor operational

or financial difficulties to cash-flow
insolvency (cessation des paiements) and
provide for different level of constraints on
shareholder’s rights.

Global Mergers & Acquisitions Guide 2025

In the event of the opening of judicial
insolvency proceedings, shareholders
may be required to comply with certain
obligations such as paying any balance
of the share capital not fully paid-up

yet. Within the specific framework of
reorganization proceedings (the debtor is
deemed cash-flow insolvent) and under
certain conditions:

- Shareholders may be required to
consent to share capital increases to
redress the distressed business in favor
of a third party.

- Shares held by de jure managers
(dirigeants de droit) or de facto
managers (dirigeants de fait) are
non-transferable as of the opening
judgment of the proceeding and may
only be transferred in accordance with
the Court’s instructions;

- Shareholders may be forced to sell their
shares under very restrictive conditions
and under the Court’s supervision.

In accelerated safeguard and, in other
judicial proceedings concerning companies
with (i) 250 employees and over EUR
20,000,000 turnover or (ii) EUR 40,000,000
turnover, it is compulsory to regroup
affected parties (i.e., parties impaired by
the draft restructuring plan) within classes
of affected parties, each representative

of a sufficient commonalty of economic
interest, to vote on the restructuring draft
plan. Within this framework, shareholders
are regrouped within one or several
class(es) of “equity holders” (détenteurs

de capital) to vote on the draft plan and
could see, under certain conditions, a plan
imposed on them through a “cross-class
cram-down” (application forcée interclasse).
It must be noted that such restructuring
plan adopted by classes of affected parties
cannot impose to shareholders that voted
against to sell their shares, but it can
impose dilution.
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Negotiations with existing shareholders

are taking place in light of the so-called
“Absolute Priority Rule” which requires
affected equity classes to be completely
disenfranchised (equity value c. €0) when
more senior classes are not fully repaid
under the plan unless (i) all creditors classes
(being by essence more senior than equity
classes) approve a plan providing for a
remaining interest for existing shareholders
(i) approved by the Court.

Shareholders may also face liability risks
within insolvency proceedings either under
insolvency law or tort law:

- It should be noted that shareholders of
a limited liability company are not liable
in case of insolvency of the company
which they own simply because of the
fact that they are shareholders. They
could however become liable in case
of liquidation of their company if they
are considered as de jure managers or
de facto managers of such company,
provided that it can be shown that their
mismanagement has contributed to
an asset shortfall. Should this be the
case, shareholders may typically be
facing a claim under insolvency law for
asset shortfalls (action en responsabilité
pour insuffisance d'actifs) in liquidation
proceedings;

- French courts also consider that
employees could seek to recover
damages for the loss of their
employment from a group company or
third party based on tort liability. For
instance, in the Lee Cooper case, a U.S.
investment fund, Sun Capital Partners,
the main shareholder of the Lee Cooper
group, was found liable for the dismissal
of the employees of Lee Cooper
France because it had taken decisions
detrimental to Lee Cooper France, in
its sole interest as a shareholder, which
had led to the liquidation of Lee Cooper
France.
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E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

There are three main methods to acquire
a business in France: (i) a share transfer,
(i) an asset transfer and (iii) a merger or
contribution of assets or shares.

The most common method of acquisition
of a company is through the purchase of
all or part of the target company’s shares.
Share purchases are the generally preferred
way of acquisition for large businesses.
Transfers of assets are usually preferred

for the sale of smaller businesses and/or
when there is a willingness to carve-out
liabilities. As for mergers and contributions,
they are more commonly used for internal
reorganization purposes or in the context
of strategic combinations of companies

or joint ventures and are therefore less
frequently seen in practice.

Public M&A transactions may occur in

the form of share transfers, via voluntary
takeovers or acquisitions of a controlling
interest leading to a mandatory offer.
French listed companies may also be
acquired by a merger or contribution, or by
an asset transfer. However, share transfers
are more commonly seen, one reason being
that shares of a listed company are more
liquid than shares of a private company.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

A share purchase is a simple, relatively

fast and cost-effective operation. Such
transaction implies the acquisition of all
the underlying assets and liabilities of the
target company. Therefore, it is crucial that
appropriate representations, warranties
and indemnities are included in the share
purchase agreement. In the absence of a
change of control provision, there are no
consents to be obtained from third parties



in order to assign the underlying contracts
of the business to the buyer. In addition, it
is not necessary to precisely identify each
asset to be acquired, which constitutes
therefore a lower risk for the buyer to

not acquire a key asset. Finally, from a tax
perspective, the share purchase agreement
benefits from a tax rate of 0.1% of the
purchase price (except for the transfer of
SARL shares for which the applicable tax
rate is 3%).

An asset transfer is usually a more
complex operation to document, as

well as to implement, than a share
purchase agreement. Besides the precise
identification of the assets to be acquired
that need to be performed through
thorough due diligence, each third party
operating with the asset must consent

to the change of control of the asset. In
addition, an asset transfer must comply
with certain formalities. In particular, a
notice of the transfer must be published

in a local legal gazette within 15 days from
the date of transfer and in the national
official bulletin for civil and commercial
announcements (BODACC) within 3 days
from the date of the publication in the
local gazette. Creditors have an opposition
period of 10 days from the notice to object
to the payment of the transfer price to the
seller. On the other side, an asset purchase
allows for the buyer to only acquire the
precise assets which might interest its
business without acquiring any other
liabilities that the target company might
have on any other lines of business. From
a tax perspective, an asset purchase has an
applicable tax rate of 3% with respect to the
portion of the price between EUR 23,000
and EUR 200,000 and then 5% with respect
to the portion exceeding EUR 200,000.

As for mergers, they entail the automatic
transfer of all assets and liabilities, by
operation of law, of the absorbed company
to the absorbing company. Mergers are
more burdensome in terms of formalities
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and costs than share purchases. A draft
merger agreement must be approved by
the companies participating in the merger,
filed with the Registry of Commerce and
published to give advance notice of the
proposed merger to creditors. Generally,
auditors must also be designated by the
commercial court on the request of the
merging companies to prepare a report on
the merger terms and to certify that the
valuations of the companies or the assets
contributed under the merger are valid. On
the other side, a merger is an efficient way
for a parent company to reorganize the
structure of its group.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

In share transfers and asset transfers, the
selling entity must obtain the necessary
corporate authorizations to transfer the
shares or assets, i.e,, the consent of the
shareholders and/or the approval from the
board of directors, as the case may be.

The company’s work council must be
consulted and informed prior to any
modification in the economic or legal
structure of the company, including any
disposal that would result in a change
of control of the company. The works
councils must be provided with detailed
written information on the contemplated
transaction and its consequences for
the employees. Such information must
be sufficiently detailed to enable the
works councils to render their opinion
on the proposed transaction, although
their opinion will not be binding on the
company.

Third party consents are also typically
required so that the purchasing entity can
benefit from the contracts entered by the
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selling entity without any consequences
on such contracts due to the change of
control.

Regulatory approvals may also be
required, mainly from governmental
authorities competent in competition law
and/or for foreign investments. Sector-
based approvals may also be required
depending on the sector concerned by
the acquisition, for instance from the
Prudential Supervision and Resolution
Authority (Autorité de Contréle Prudentiel
et de Résolution) (ACPR) in the banking
and insurance sector or the Commission
for Energy Regulation (Commission de
Régulation de I'Energie) (CRE) for the energy
sector.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

Under French merger control regulations
(in particular art. L430-1 to L430-10 of

the French Commercial Code and Merger
Control Guidelines dated July 2020), any
private acquisition which results in a
change of control is subject to mandatory
notification to the French Competition
Authority (Autorité de la Concurrence) (FCA)
if the following conditions are met:

- the total worldwide revenues of all the
undertakings concerned exceeds EUR
150,000,000;

- the aggregate French revenues of each
of at least two parties exceeds EUR
50,000,000; and

- the transaction does not fall within the
European Commission’s jurisdiction.

It should be noted that the French
Commercial Code provides for lower
alternative revenues thresholds for the
retail sector and activities located in the
French overseas territories (respectively
(a) EUR 75,000,000 for total worldwide

194

revenues and (b) EUR 15,000,000 of French
revenues).

Filings to the FCA are subject to a standstill
obligation, which means that the merger
control procedure before the FCA is
suspensive. Consequently, the parties
cannot implement the transaction prior to
the approval of the FCA and must include
in their purchase agreement the clearance
decision under French merger control

as a condition for the completion of the
contemplated transaction.

Failure to notify or implement an operation
prior to clearance is qualified as gun-
jumping and is therefore deemed illegal.
The applicable penalties include a fine of
up to a maximum of 5% of the notifying
party’s revenues in France during the last
closed and audited financial year, an order
to file with penalties, and/or an order to
unwind the transaction.

The typical review period before the FCA
for a non-complex deal, which does not
raise any antitrust issue (no overlap and no
vertical issues) would last between 3 and

6 weeks (including a short pre-notification
period). For more complex deals, the review
period could last from 10 weeks (full phase
1) until more than one year for a Phase 2
depending on the complexity of the issues
raised by the transaction, which will have
necessarily an impact on the duration of
the pre-notification period.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

The AMF provides for a set of rules which
complete the rules imposed by the French
Commercial Code and the French Financial
Code. In the context of a public takeover,
the AMF must review the takeover offer
and declare it in conformity with applicable
regulatory and legal provisions. Key
principles governing public offers are
equal treatment of all shareholders, market



transparency, market integrity and fairness
of transactions among bidders.

There are two main types of takeover bids:
a voluntary takeover bid where the bidder
voluntarily makes an offer to acquire all the
shares issued by the target company and a
mandatory takeover bid where the bidder
is required to launch such bid.

In the case of a voluntary public offer,

the bidder must file with the AMF the

draft offer prospectus through a financial
service provider (prestataire de services
d'investissement) which will act on behalf

of the bidder. The offer will set out detailed
information regarding the identity of the
bidder, the number of shares held as well

as the percentage of the voting rights held,
the identity of the target company and

the price and terms of the offer. The offer
must be unconditional and irrevocable

but it may be subject to a limited number
of conditions precedent, namely merger
control clearance and minimum acceptance
level. The offer must be made to all
shareholders of the target company and
the same offer terms must be offered to

all shareholders. There is generally no
requirement for a minimum price but

the AMF will ensure that the information
relating to the offered price is complete and
coherent. The bidder must also disclose its
shareholdings and intentions with respect
to the remaining shares in the target
company (whether to buy out or not the
remaining minority shareholders, it being
specified that such buy-out is mandatory if
the 90% threshold is crossed by the bidder).

A mandatory public offer is required under
French law where a shareholder crosses,
alone or in concert, a threshold of 30% of
the share capital or the voting rights of the
target company or if it increases, within 12
consecutive months, its shareholding by
more than 1% in shares or voting rights
while holding a shareholding between

30% and 50% in shares or voting rights.
Mandatory takeover bids are unconditional,
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and no condition precedent is allowed
(except for a legal minimum acceptance
level of 50%). With respect to price
requirements, the same rules apply as

in the case of a voluntary takeover bid.

In addition, the offer price must equal at
least the highest price paid by the bidder
(or any person acting in concert with it)
during a period of 12 months preceding the
triggering event of the takeover bid. Absent
such previous transaction in the preceding
12 months, the minimum price will be set
according to a multicriteria valuation.

17. Isthere a requirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

Deals involving public companies must be
disclosed to the AMF in a timely manner
in order to preserve market transparency
and integrity. However, the AMF allows
the deferring of such disclosure where
confidentiality (i) is temporarily necessary
to carry out the transaction and (ii) can be
maintained. Thus, it is generally possible
for a deal to remain secret until a binding
agreement is signed. Yet, if confidentiality
can no longer be ensured, the bidder and/
or the target must disclose the proposed
transaction immediately.

Private M&As are generally not regulated
by any disclosure requirements. However,
they are usually disclosed to the competent
authorities (in particular, regulatory
authorities) in order to obtain the
appropriate clearances.

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

Parties commonly negotiate deal exclusivity
in the form of an exclusivity provision in the
letter of intent. Such exclusivity prohibits
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the parties from negotiating an agreement
of the same nature with a third party
during a certain period (usually the period
necessary for the buyer to conduct its due
diligence).

Deal protection may be granted via break-
up fees or penalty clauses. The purpose of
such provisions is to deter the buyer (and
the seller in some cases) from deciding not
to proceed with the transaction. Break-up
fees and penalties usually cover all costs
incurred in the context of the diligence
process but they may be reduced by the
courts if they are deemed excessive. In
public transaction, the target must not
agree to break-up fees whose amount
could result in unfair competition amongst
potential acquirers.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

Acquisitions may be subject to a number of
conditions precedent. Common conditions
precedents include the obtaining of
corporate approvals (from shareholders
and/or from the board of directors, as the
case may be) and regulatory approvals

(in particular, competition or foreign
investment), the obtaining of third-party
consents (notably in the event of change
of control provisions in material contracts
relevant to the business of the target
company).

Acquisitions may also be subject to the
obtaining of the relevant financing required
to complete the acquisition of the target
company. Market practice regarding
condition precedent (and therefore deal
certainty) is highly dependent on appetite
for the target.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?
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Typical representations and warranties
cover both fundamental warranties (with
respect to title, capacity and authority

of the seller) and business warranties
(which cover a broad range of topics,

such as financial accounts, contracts,
employment and social security, real
estate, tax, litigation, IP and environment).
Sellers might also give additional and more
specific warranties regarding topics raised
from the buyer’s due diligence and which
the buyers would like to have covered,
depending on the architecture of the deal.
Business warranties are typically subject
to a number of limitations, including
deductibles, a minimum aggregate claim
threshold, a maximum aggregate cap and
claim time limits.

Warranties and limitations are either
incorporated directly in the share purchase
agreement or negotiated through a
separate warranty document. The parties
commonly agree on either holding in
escrow the total amount of the warranties
granted by the seller (usually with a
decreasing percentage over time until
the completion of the time period of the
warranty) or a bank guarantee granted by
the seller.

Warranty insurance is also developing at a
fast pace in France and is becoming more
common, mainly due to the influence

of the private equity market. Warranty
insurance is usually subscribed by and paid
by the buyer. It has many advantages: in
particular in uncertain macroeconomic
circumstances, it may reassure the buyer
who has concerns over the seller’s solvency.
In addition, especially in private equity
deals, the selling fund may be able to
allocate the transaction proceeds faster to
its limited partners or other ventures if the
buyer directs its claims against the insurer.

21. Isthere arequirementto seta
minimum pricing for shares of a
target company in an acquisition?



There is no requirement to set a minimum
price for shares of a company in a private

acquisition. In restructuring situation, the
price may even be negative.

In public acquisitions, voluntary takeovers
do not have a minimum price for shares
but they must respect the fundamental
principles of public takeovers, in particular
equal treatment of shareholders, market
transparency fairness of transactions
amongst bidders. Mandatory takeover
bids on the other hand must provide

for a price per share which must at least
equal either (i) to the highest price paid
by the bidder during a period of 12
months preceding the triggering event

of the takeover (threshold crossing) or
absent such previous transaction in the
preceding 12 months, the minimum price
set according to a multicriteria valuation.
The multicriteria valuation method involves
a quantitative and qualitative analysis

of the target company, including both
financial and (ii) non-financial criteria. The
financial criteria may include metrics such
as revenue, EBITDA and cash flow, while the
non-financial criteria may include factors
such as market share and quality of the
management team. The analysis may also
consider the industry and the competitive
landscape in which the target company
operates, as well as any regulatory or legal
factors that may impact the company’s
value. The AMF requires that the bidder
provides a detailed valuation report,
including the criteria used, the weights
assigned to each criterion, and the resulting
valuation of the target company.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

Acquisition financing is mainly provided
through two main channels in France: bank
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financing via one or several banks or debt
financing via debt funds. Bank financing is
the common way to finance an acquisition
in France with banks typically aggregating
in a syndicate or a pool of banks in order to
lower the individual risk of the operation.
Usually, the buyers rely on banks with
which they already have established
relationships. Banks commonly require
guarantees over the underlying assets and
negotiate an interest rate over the loan
granted. Generally, multiple layers of junior
or senior debt are provided, depending on
the structure of the deal.

In recent years, large cap financing has
been restricted due to the macroeconomic
climate and companies have increasingly
turned towards debt funds, often with
higher rates. . It is expected that the year
2024 will still follow this trend, despite the
slight improvement in financial markets
and expected reductions in interest rates.
Uni-tranche financing is commonly used
and operates like a one-stop shop for

the borrower with only one loan and

one final term. This solution presents the
benefit of simplicity and is usually faster
than bank financing. However, it is also
more costly due to higher interest rates

in compensation for the risk taken by the
lenders.

Certain companies, usually industrial
companies, may also finance their
acquisitions directly with their own cash
reserves. However, this scenario is not
very common. It is also worth noting that
companies are prohibited from entering
into loan agreement with other companies
in the context of acquisition financing due
to the banking monopoly rules in place in
France (with the exception of intra-group
loans entered into at arm’s length).

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?
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Shares are transferred through share
transfer forms (ordres de mouvement)
for shares of an SAS or an SA and share
transfer deeds for shares of an SARL.
Such documents must be registered
both with the tax administration and,
in respect of SARL, with the clerk of the
relevant commercial court (greffe du
tribunal de commerce/tribunal des activités
économiques) within one month of the
closing.

The transfer must also be recorded in the
statutory books of the company (share
transfer register and shareholders’ register
for an SA and SAS and minutes register and
articles of association for an SARL).

24, Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

No particular tax exemptions are available
for acquisitions in France. However, France
offers a comprehensive range of tax
incentives and development subsidies to
encourage investments in certain areas,
notably for innovative businesses or
underdeveloped areas (zones franches). It
is also usual to structure transaction with a
view to offset target revenues against cost
of financing via the creation of a French
acquisition vehicle.

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Generally, documents can be signed and
executed in any foreign language. However,
in order for the documents to be registered
with the clerk of the relevant commercial
court, a translation into French would need
to be provided. The same might be relevant
for certain regulatory bodies, which will
only review the provided documentation if
it is drafted in French.

Certain transactions, however, need to be
executed and written in French. This is the
case in respect of real estate transactions
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and mortgages (which must be perfected
by a notary public) or documents entered
into by certain governmental bodies.

26. Can acquisition documents be
governed by a foreign law?

Acquisitions documents can be governed
by foreign law. However, enforceability of
such documents governed by foreign law
will be more difficult before French courts.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Arbitration clauses (clauses
compromissoires) are legal and valid under
French law and are usually common in
contracts involving multiple parties from
various jurisdictions. Such clauses are more
commonly found in mid- and large-cap
transaction. The reasons are that arbitration
trials are usually cost intensive and lengthy.

Paris is a major place of arbitration.

It hosts the international chamber of
commerce and benefits from a wide

array of expertise as well as a vast pool of
professionals. French courts are used to
grant the execution of arbitration sentences
(exequatur) in order to give them the full
effect of a court judgment.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

French law provides for the possibility to
use electronic signatures but they must
comply with certain European standards for
identification purposes. Usually, the parties
include a special clause in their contractual
documentation pertaining to the service
provider of the electronic signature process
agreeing to grant the same force and effect
to the signature as if it has been provided in
wet ink. Electronic signatures are accepted
by tax administrations as well as by clerks
when carrying out formalities for the
execution of such documents.



G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

Volumes of M&A transactions have declined
further in 2024 compared to 2023 but

M&A deal values have increased with the
return of large-cap transactions in France.
However, the combined effect of inflation,
high interest rates, energy prices and

the occurrence of various political and
geopolitical challenges keeps the overall
market in decline compared to 2021 and
pre-pandemic era numbers. Nonetheless,
the French market has been showing

some resilience, despite the national and
macroeconomic context. Consequently,
and after a third and fourth 2024 quarters
stalled by the political turmoil in France, the
year 2025 is expected to confirm further
the vivid early 2024 M&A activity, due in
particular to the recent drop in interest
rates as well as the trend of alternative
financing sources.

In particular, the private equity sector is
showing signs of recovery and is expected
to pick-up. Indeed, as the increase of
interest rates in the recent years influenced
the private equity market to slow down
drastically in 2023 and 2024, many exits
are expected in 2025 as a result of the
aforementioned recent drop in interest
rates and better valuations are to be
witnessed compared to those seen in 2024.
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Following the trends of 2024, the due
diligence will still be a high point of
interest for buyers, with an increase of
more advanced requests to anticipate risk
and uncertainties. In the same vein, the
incorporation of warranty insurance should
remain steady.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

The French market legal framework for
M&A transactions, whether PE or industrial,
remains stable and flexible, allowing
investors to conduct transactions with

a high amount of security and certainty.
Corporate taxes have also been lowered
from 33% to 25%.

The legal and regulatory environment

is not expected to change greatly in the
near future in the main areas of business
law in France. The areas of technology,
defense, innovation and life-science are
expected to be the main industries with
improved activity in 2025. Distressed M&A
should also pursue its steady pace due

to debt restructuring within a number

of companies in France. ESG criteria
(especially environmental matters and
gender equality) are still expected to
influence the corporate environment in the
upcoming year even though the European
Commission is expected to simplify and
soften the current regulation regarding
corporate social responsibility. Finally, the
rise of artificial intelligence is also likely to
impact activity across all industries.
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A. General 2. What are the most common types

1. What is the main legal framework
applicable to companies in your
jurisdiction?

There are 2 (two) general types of
companies under German law; namely
partnerships (Personengesellschaften) and

corporate entities with limited shareholders’

liability (Kapitalgesellschaften). Whereas
the Germany Civil Code (Birgerliches
Gesetzbuch) and the German Commercial
Code (Handelsgesetzbuch) contain rules
general rules on companies as well as
special rules on partnerships, the Stock
Corporations Act (Aktiengesetz) and

the Limited Liability Companies Act
(GmbH-Gesetz) regulate the 2 (two) major
corporate entity types with shareholders’
limited liability.

of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

The 2 (two) major corporate

entities are joint stock companies
(Aktiengesellschaften) and limited liability
companies (Gesellschaft mit beschrankter
Haftung). Compared to limited liability
companies, the joint stock companies

are subject to a higher minimum
statutory share capital and stricter capital
maintenance as well as statutory capital
reserve requirements. Generally, stock
corporations are the preferred corporation
type for businesses aiming to go public.
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Therefore, the explanations provided
here focus on privately held joint stock
companies and private M&A in Germany.

One of the most important differences
between the 2 (two) company types is the
anonymous nature of the shareholding
structure in privately held joint stock
companies, whereas the shareholders’

list of limited liability companies must be
published in the commercial register and
therefore is accessible by everyone.

The shareholder liability in both corporate
entity types is generally limited to

the subscribed share capital amount

of individual shareholders. In certain
exceptional cases, such as in insolvency
proceedings, shareholders can be held
liable for actions detrimental to creditors
of the company and compensate certain
damages to the company.

There can also be limited partnerships

with corporate entity general partners (or
also as limited partners) (such as GmbH

& Co. KG), which can be preferred due to
certain tax advantages. These corporate
structures are also widely used, although
they are not corporate entities, but (limited)
partnerships. For the purposes of this
questionnaire, we have only focused on
corporate entities.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

The incorporation of a company is usually
not subject to any restriction, whereas
there may be additional license or permit
requirements applicable to certain
businesses.

Acquiring of shares in a German company
may be subject to screening under the
investment screening procedure where an
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investor aims to acquire ownership of at
least 25% of the voting rights of a company
resident in Germany (foreign direct
investment - FDI). If the domestic target
company operates critical infrastructure
within the meaning of the Act on the
Federal Office for Information Security, or

if it provides other services of particular
relevance to security within the meaning of
the Foreign Trade and Payments Ordinance,
the threshold applicable for screening is
only 10%. If the direct buyer is resident in
the territory of the EU, such review may
only be performed if there are indications
of an abusive approach or a circumvention
transaction.

Additional special rules for investment
reviews apply to the acquisition of
companies that operate in sensitive
security areas. This includes manufacturers
and developers of war weapons and

other key military technologies, specially
designed engines and gearboxes for
military tracked armoured vehicles, and
products with IT security features that are
used for processing classified government
information. Similar special rules also
apply to the acquisition of a company
that operates a high-grade earth remote
sensing system.

Any acquisition of a company by foreign
investors whereby these acquire ownership
of at least 10% of the voting rights of

a target company resident in Germany

can be subject to such review. The

review considers whether the respective
acquisition poses a threat to essential
security interests of the Federal Republic of
Germany.

With the implementation of the NIS-2-
Directive of the EU, which still finds itself
in the legislative process, further sectors
are expected to be subject to investment
screening process.



4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

There are no specific foreign exchange rules
imposing restrictions or conditions.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

Generally, employing EU member

state nationals is possible without any
restrictions or conditions. Non-EU nationals
must obtain first a valid residence and work
permit in Germany.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
management board, etc.) in a
corporate entity governed in your
jurisdiction and the key liability
issues relating to these (e.g.,
liability of the board members and
managers)?

The joint stock companies are subject

to comparably more detailed corporate
governance rules and have to setup a
supervisory board regardless of their size, in
addition to a management board and the
shareholders’ meeting.

Limited liability companies on the

other hand must have generally only

at least 1 (one) managing director

and a shareholders’ meeting, unless

their employee number exceeds

certain statutory defined thresholds
(codetermination). Setting up supervisory
board is from a certain employee number
threshold mandatory. Setting up an
advisory board is voluntary.

Both board members of a joint stock
company as well as managing directors
of a limited liability company are subject
to certain statutory and case law liability

Global Mergers & Acquisitions Guide 2025

regimes. They must apply the business
judgment rule and act with the diligence
of a prudent businessman. In insolvency
proceedings, board members and
managing directors may be held liable for
public debts of the company, such as tax
and social security debts.

7. What are the audit requirements in
corporate entities?

The audit requirements for corporate
entities differ according to the size of
business as follows:

- Small corporate entities are not subject
to mandatory audit for their annual
financial statements and annual report.
Small corporate entities are those which
do not exceed at least 2 (two) of the
following 3 (three) conditions:

e do not have a balance sheet exceeding
EUR 6,000,000,

e have not generated revenues exceeding
EUR 12,000,000 in the last 12 months
prior to the balance sheet date; or

e have not employed in average 50
employees annually.

Mid-size and large corporate entities as well
as public companies (+ partnerships and
general partnerships with general partners
consisting of only corporate entities) are
subject to mandatory audit by an auditor.

- Mid-size corporate entities are those
exceeding at least 2 (two) of the
thresholds for small corporate entities
but not exceeding at least 2 (two) of the
following 3 (three) conditions:

e donot have a balance sheet exceeding
EUR 20,000,000

e have not generated revenues exceeding
EUR 40,000,000 in the last 12 months
prior to the balance sheet date; or

e have not employed in average 250
employees annually.
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Large corporate entities are those
exceeding at least two out of three
thresholds listed for mid-size companies
above.

Also, certain companies depending on their
activity are subject to mandatory audit,
such as:

e Credit and finance institutions;
e Insurance companies; and
e Cooperatives.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

In addition to general membership

rights, the articles of association of a joint
stock company may grant special rights
for individual or group of shareholders,
commonly such as shares without voting
rights but a preference in profits, a right to
delegate members to the advisory board
(which in return elects the management
board) and rights to use company facilities.

In limited liability companies, examples

of special rights for certain shares/
shareholders to be established in the
articles of association include: entitlement
to preferred dividends, purchase of
company’s goods and services at discount,
consent rights regarding transfer of shares,
right to appoint managing directors or give
instructions to managing directors.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

In joint stock companies, in addition

to statutory rights available to general
shareholders, the minority shareholders
having an aggregate shareholding of at
least 5% of the registered share capital
may request the management board to
convene a general meeting. Furthermore,
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shareholders having an aggregate
shareholding of at least 5% of the
registered share capital or a nominal value
of EUR 500,000 may request that items are
announced as agenda items for a resolution
of a general meeting. Shareholders having
an aggregate shareholding of at least 1%
of the registered share capital or a nominal
value of EUR 100,000 may apply to court
to assets certain claims of the company
for damages (such as against the board
members).

In limited liability companies, all
shareholders have a right to inspect books
and records of the company. Additionally,
shareholders holding at least 10% of the
share capital may request the shareholders’
meeting to convene or certain items are
added to the meeting agenda. Unlike

in joint stock companies, individual
shareholders have more minority rights as
a result of the personal nature of limited
liability companies.

10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

It is possible for a joint stock company
articles of association to make the transfer
of registered shares subject to the consent
of the company, which may be exercised
by the management board in its own
discretion. However, the articles may
provide that the shareholders’ meeting

or the supervisory board must adopt

a resolution granting consent to share
transfer. Furthermore, the articles can also
contain reasons to withhold such consent.

The articles of a limited liability company
may make the assignment of shares
contingent upon the approval of the
company, the shareholders’ meeting or
individual shareholders, the supervisory
board (if existing), the advisory board or
even third parties. The articles may also



contain details about consent requirement
such as further specifying approval
requirement, limiting it to specific cases,
stipulate new criteria for selection of new
shareholders or exempt certain cases from
the approval requirement.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

Insolvency proceedings pursuant to the
Insolvency Code (Insolvenzordnung, abbr.
InsO) are the only judicial proceedings
available in Germany in cases of companies’
bankruptcy. These proceedings may be
directed either at a sale of the debtor’s
assets (liquidation) or at an insolvency plan
by which the insolvent company’s business
can be restructured. A liquidation may
occur by selling the individual assets of

the debtor or by an asset deal, i.e, a sale of
the debtor’s business as a going concern

in whole or in part to an investor. It is up to
the creditors to decide on which course the
proceedings shall take.

German insolvency law provides for a strict
obligation of a company’s management
to file for the opening of insolvency
proceedings if the company becomes
illiquid (zahlungsunfdhig) or overindebted
(Uberschuldet). The filing has to be

made without undue delay, but within a
maximum period of 3 (three) weeks from
the occurrence of illiquidity and 6 (six)
weeks in the case of overindebtedness. A
violation of such duty results in personal
liability and constitutes a criminal offence.

A third ground for the opening of
insolvency proceedings is imminent
illiquidity (drohende Zahlungsunféhigkeit).
In this case, only the company itself,

not a creditor, may file for the opening

of proceedings. The possibility to file if
illiquidity is only imminent is meant to
contribute to an early filing and thus to
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increase the chances of a reorganization of
the company. No filing obligation exists in
this case.

Since January 1, 2021, a new German law
known by its abbreviation StaRUG (which
implemented EU Directive 2019/1023

on preventive restructuring frameworks)
affords debtors with a statutory regime for
a non-consensual pre-insolvency balance
sheet restructuring. The key instrument of
the StaRUG is the restructuring plan which
largely resembles the insolvency plan in
formal insolvency proceedings. Access

to a restructuring plan requires that no
insolvency, but merely imminent illiquidity
exists and that the debtor is able to restore
its viability (Bestandsfahigkeit) by means
of the restructuring plan. Thus, in case

of imminent illiquidity, the debtor has 2
(two) options, proceedings under the InsO
(which, other than the StaRUG, provides
for the possibility to terminate executory
contracts and encompasses all creditors)
or the StaRUG (which may be limited to
certain creditors, i.e. finance creditors).

E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

Share transfers are the dominant
acquisition method in Germany,

whereas asset transfers are also possible.
Furthermore, similar to share transfers,
the company reorganization methods
such as spin-offs, mergers, hive-down

or splits under the Transformation Act
(Umwandlungsgesetz) may also be useful
in structuring M&A transactions.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

By acquiring all of the shares or partnership
interests in a legal entity, a purchaser
acquires all rights associated with the
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ownership of the shares or partnership
interests. In an asset deal, only those assets
of the seller entity will be transferred that
have been individually determined in the
asset sale agreement. In a share deal, the
purchaser indirectly (as the new owner of
the legal entity) acquires all liabilities and
risks associated with the legal entity. Except
for any third-party consent requirements
such as in change-of-control clauses, even
the contractual relationships continue with
the same parties in share deal transactions,
and thus the continuity of business is to

a larger extent secured in comparison to
asset deal transactions, where individual
contract partners must consent to the
change of contract party. In share-deal
transactions, since the change in ownership
of the shares or partnership interests occurs
only on the shareholder level, the legal
entity and its business will not change as a
result of the acquisition.

Share transactions are generally also more
preferred due to tax reasons, whereas the
particular circumstances of each deal must
be taken into consideration. Furthermore,
there is usually no issue with the transfer
of employees in share-deal transactions,
the employee consent must generally

be obtained in asset transactions, which
may make it less favorable in certain
circumstances due to deal uncertainty.

One of the major disadvantages of share
deals is that they are not suitable for the
purchaser to do a cherry-picking in terms
of assets purchased, so that the target
company is transferred as a whole business
with all liabilities and risks.

14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

In both share and asset deal transactions,
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corporate approvals (like shareholders’
meeting approval) can be necessary
depending on corporate documents or
individual circumstances of the deal.

Third party approvals to transactions as a
whole are generally unusual, but transfer
of certain assets or change-of-control can
be subject to approval of third parties,
which may affect a major aspect of the
transaction.

Regulatory approval is required in
transactions which are subject to foreign
investment screening mechanism
explained in section B above. Furthermore,
merger control approval may be necessary
if certain thresholds are exceeded (see
question 15 below).

Furthermore, the acquisition of banking
or financial institutions or insurance
companies are generally subject to
regulatory approval.

Finally, following the entry into force of the
EU Foreign Subsidies Regulation (“FSR”)

in 2023, certain transactions are subject

to a further notification requirement to

the European Commission. In addition,

the European Commission may initiate ex
officio investigations into (and require ad
hoc notifications for) matters not meeting
the thresholds below where there is a
suspicion of foreign subsidies distorting
competition in the EU. As in merger control
proceedings (see question 15 below),
companies may not close a notifiable
transaction until the European Commission
has granted its approval under the FSR

The obligation to notify applies to
transactions, where

1. 2 (two) or more previously independent
undertakings or parts of undertakings
merge, or

2. 1 (one) or more undertakings acquire
direct or indirect control of the whole
or parts of 1 (one) or more other



undertakings (including the creation of

a joint venture),

and where the following thresholds are
met:

o atleast one of the merging
undertakings, the acquired
undertaking or the joint venture is
established in the EU and

e generates an aggregate turnover in
the EU of at least EUR 500.000.000.

e The undertakings (groups, i.e.
including affiliated companies)
involved in the transaction have
received financial contributions of
more than EUR 50.000.000 from third
countries in the last 3 (three) years.

The concept of a financial contribution is
extremely broad. It includes

e The transfer of funds or liabilities
(e.g., loans, loan guarantees or debt
forgiveness),

o the foregoing of revenue that is
otherwise due (e.g., tax exemptions)
and

e even the provision as well as the

purchase of goods and services. Even
small purchases or sales to authorities

or the like are covered.

15. What are the regulatory
competition law requirements

applicable to private acquisitions in

your jurisdiction?

The following transactions are considered
to be a concentration and may hence be
subject to German merger control law, if
they also fulfill the turnover thresholds
mentioned further below:

e The acquisition of all or a substantial
part of assets of another undertaking

e The acquisition of sole or joint control
with regard to another undertaking
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The acquisition of shares if the shares
reach (i) 50% or (ii) 25% of the capital or
the voting rights concerning another
undertaking

e Any other combination of undertakings
enabling 1 (one) or several
undertakings to exercise directly
or indirectly a material competitive
influence on another undertaking

A concentration has to be notified

to the German Federal Cartel Office
(Bundeskartellamt) if in the last business
year preceding the concentration all of the
below conditions were met:

e The combined aggregate worldwide
turnover of all the undertakings
concerned was more than EUR
500,000,000.

e The domestic turnover of at least 1
(one) undertaking concerned was more
than EUR 50,000,000; and

e The domestic turnover of another
undertaking concerned was more than
EUR 17,500,000

The alternative thresholds based on the
transaction are fulfilled if all of the following
conditions are satisfied:

The combined aggregate worldwide
turnover of all the undertakings
concerned was more than EUR
500,000,000

e The domestic turnover of at least 1
(one) undertaking concerned was more
than EUR 50,000,000

e The domestic turnover of no other
undertaking concerned was more than
EUR 17.500.000

e The value of consideration paid in
return for the concentration is more
than EUR 400,000,000

e The target company is significantly
active in Germany
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It should be noted that sector-specific rules
may apply, i.e., for the media sector, where
the turnover by 4 (four) or 8 (eight), as the
case may be.

Under certain conditions and after

having conducted a second inquiry, the
Bundeskartellamt may, by order, require an
undertaking to notify any merger in one or
more specific sectors of the economy even
if the turnover thresholds mentioned above
are not met.

During the review of the concentration by
the Bundeskartellamt, the relevant market
and the market shares and market power
of the undertakings involved need to be
analyzed.

If the undertakings concerned have
high market shares and as a result

the concentration raises competition
concerns, to satisfy the concerns of the
Bundeskartellamt, the undertakings
can offer certain remedies (conditions
or obligations), e.g., divest a business
to a suitable buyer, to secure effective
competition.

The undertakings concerned may not
implement a concentration unless (i) it
has been cleared by the Bundeskartellamt
or (ii) the time limits for the
Bundeskartellamt’s review have expired.
The Bundeskartellamt can issue a fine of
up to 10% of the worldwide aggregate
turnover of the undertaking concerned
for early implementation prior to the
Bundeskartellamt’s clearance or for failure
to notify.

Note that the German provisions do not
apply if the European Commission has
jurisdiction (“one stop shop” principle).
Under European merger control law, a
concentration only includes transactions
that imply a lasting change of control, i.e.,
the mere acquisition of a minority share, for
instance, does not trigger merger control
requirements if no change of control takes
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place. Under European law, a concentration
needs to be notified to the European
Commission if it meets turnover-based
thresholds set out in the EU Regulation.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

The transfer and of shares in public
companies are mainly subject to the
detailed special rules in the Securities
Acquisition and Takeover Act (WpUG) and
Securities Trading Act (WpHG), besides the
general rules in the Stock Corporations Act
(AktG) and the Civil Code (BGB), among
others.

17. Is there a requirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

In addition to the regulatory approval
requirements explained in question 15
above, tax authorities may request the
deal documentation for assessing the tax
situation applicable to a deal.

Furthermore, in public company share
acquisitions or transactions, the relevant
regulatory disclosures must be made.

In limited liability companies (GmbH),

the change in share ownership must be
registered in the commercial register by
submitting a new shareholders’list, as a
result of which anyone can learn about the
share transfer (but not the deal details, as
the transaction documents must not be
submitted to the commercial register).

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

In most transactions other than bidding/
auction transactions, it is customary to



prepare a letter of intent or term sheet
setting out the main parameters of the
future transaction. These documents are
generally only binding to a limited extent
such as for confidentiality, exclusivity,
choice of law and jurisdiction clauses.

The start of negotiations and execution of
preliminary documents usually trigger pre-
contractual obligations of the parties under
German law. Pre-contractual obligations
may be relevant in the case of breaches

of exclusivity or the abandonment of
negotiations without reasonable grounds.
For example, a seller that breaches its
exclusivity undertaking may become

liable for that purchaser’s transaction
expenses incurred up until that point (due
diligence, etc.). This may even apply if
even if the preliminary documents signed
have been designed as non-binding. Due
to the inherent difficulty of proof for the
purchaser, purchasers generally have an
interest in requesting a breakup fee or
liquidated damages in the preliminary
documents like in the letter of intent, in
particular if it provides for exclusivity.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to
closing such as no material adverse
change?

Itis in general not very common to have
material adverse change closing conditions
in German transactions. Also, in seller-
friendly environments, it can be rather
difficult for purchaser to negotiate a MAC
closing condition.

Merger control clearance is one of the
most important closing conditions, to

the extent the relevant thresholds are
exceeded. Furthermore, where relevant,
foreign investment screening and approval
may be one of the deal-breaker condition
precedents.

Global Mergers & Acquisitions Guide 2025

Other conditions precedents are generally
deal-specific requirements parties wish

to have completed prior to closing. If the
transaction is structured as an asset deal,
there may be also some fundamental
conditions precedents such as employee or
customer approvals to the asset transfer.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

Typical warranties in acquisition documents
under German law are:

o title guarantee;

e good standing of the target;
e noinsolvency;

¢ financial statements;

e |Prights (if applicable to the target
business);

e material contracts;

¢ employment matters;

e assets;

e subsidies;

e sanctions;

e absence of litigation;

e compliance with statutory rules
(including competition and anti-bribery
rules);

e tax warranties

e compliance with data protection rules;
and

e [T-related guarantees.

The common liability cap is typically
between 10% and 25% of the purchase
price. Title to shares is often capped at
100% of the purchase price. Deductibles,
baskets and de minimis are common.

The warranty liability usually lasts for
18-24 months for non-fundamental
warranties and 3 (three)-7 (seven) years for
fundamental warranties.
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It is not uncommon to obtain W&
insurances, especially in seller markets like
in the last few years, where sellers usually
do not agree to accept liability for more
than 1 Euro for their warranty liability.

21. Isthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

The purchase price can be freely
determined within the limits of capital
maintenance and disguised distribution
rules. In acquisition transactions between
independent parties, this will generally be
fulfilled, whereas transactions between
related parties should be generally

made on arm’s length; otherwise tax
consequences may occur.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

There is a financial assistance ban
applicable to joint stock companies
(Aktiengesellschaft) which prohibits the
target from providing financial assistance
to the purchaser of its own shares. German
law has one of the most complex financial
assistance bans and should be carefully
structured.

Limited liability companies on the other
hand are not subject to the financial
assistance bank in the Stock Corporations
Act (AktG). However, the statutory and case
law capital maintenance and the related
corporate rules must be observed when
structuring a financial assistance system as
part of the acquisition.

Most globally recognized acquisition
financing models are available in the
German market. The classical loan financing
(senior loans) plays usually the fundamental
role in acquisition financings. Mezzanine or
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second-lien credit lines are also common
in the market. Also syndicated loans
may be used depending on the deal

size and structure. In addition to those,
subordinated debt financing tools such
as second-lien loans, mezzanine loans

or PIK-loans also play roles in acquisition
financings.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

The sale of shares in a German limited
liability company as the most common
acquisition structure requires the share
purchase agreement, including all exhibits
and annexes, to be notarized by a German
notary. Share purchase agreements relating
to shares in other types of companies (such
as joint stock companies or partnerships)
generally do not require notarization and
may be entered into by simply signing the
agreement by the parties, if the transfer
agreement does not concern the transfer
of real property. The statutory notary fees
triggered by the notarization depend on
the value of the transaction and can be
quite significant.

Notarization is also required for certain
corporate acts (i.e., change of articles,
capital measures) for a limited liability
company or joint stock company and

in relation to certain reorganization
measures under the Transformation Act.
If the notarization requirement is not duly
satisfied, the legal act will typically be void
and cannot be implemented in public
registers as the commercial register or the
land register.

An asset sale does not typically require any
notarization unless the sold assets include
owned real estate, shares in a GmbH or the
seller is selling all or almost all of its assets.

For joint stock companies, the share
transfer is performed privately between
the parties and the target company and



perfected without involving notaries and
commercial register (unless in connection
with a capital increase). The different types
of stock company shares, namely bearer
shares and registered shares, may be
transferred in different methods depending
on the particular case. In any case, in order
to be able to exercise the shareholders
rights against the company, the acquirer of
registered shares has to be registered in the
share ledger of the company.

24, Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

There are some incentives for small venture
capital investments or general investment
incentives (in form of loans) of the German
government via the state-owned bank KfWw.

Section 7g of the German Income Tax Act
(EStG) provides tax incentives to small

and medium-sized enterprises (SMEs)

in Germany to promote investments by
allowing them to use investment deduction
amounts (IDA) and special depreciation

to reduce their tax burden and support
investments.

The IDA permits companies to deduct

up to 40% of the expected acquisition or
production costs of an eligible asset from
their taxable income before the actual
investment. This reduces the tax burden
immediately in the year the IDA is formed.

In addition, eligible SMEs can claim special
depreciation of up to 20% of the acquisition
or production costs in the year of
acquisition and the following four years, on
top of regular depreciation under § 7 EStG.

These rules apply to depreciable movable
assets used mainly for business purposes
and to SMEs whose profits do not exceed
EUR 200,000. In order to benefit from

the IDA and the special depreciation, the
investment can also be made through an
SME set up specifically for this purpose,
subject to certain conditions
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F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Acquisition documents in private M&A
transactions can be executed in foreign
language. However, due to the notarization
requirement of certain transaction
structures (share deal with limited liability
companies or certain asset deals), such
foreign language will usually be only
English, as the notary notarizing the
transaction documentations should be able
to fully understand and validly notarize
them.

This, however, does not exclude the
potential requirement to have German
language translations in the event of tax
related reviews or submissions to public
authorities such as commercial registers
(such as for corporate resolutions or steps
as part of the transaction), land registers or
courts in the event of future disputes.

26. Can acquisition documents be
governed by a foreign law?

Under German law, the parties to an

M&A transaction are free to choose the

law governing the sale and purchase
agreement, but have no choice regarding
the law applicable to the transfer of

shares or assets, since these legal acts

are mandatorily governed by the law of
the country where the assets are located
or, as to shares, where the company

is incorporated. Thus, a share or asset
purchase agreement in relation to German
assets or shares subject to a foreign law
would be difficult to navigate. Therefore,
the parties almost always agree on German
law as governing law where the transaction
has a strong connection to Germany.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?
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Arbitration clauses are permissible

and generally included in acquisition
documents, especially if the deal size

is larger. Arbitration is more common
with German arbitration rules (DIS)
being applicable, the place of arbitration
is typically Germany or sometimes
Switzerland. German parties may also
agree to foreign arbitration rules and
organizations such as the ICC.

German parties to transactions may also
prefer the dispute resolution via German
courts, which are generally capable of
seeing complex M&A related disputes. This
is usually the case for rather smaller deals.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

For form requirements, please refer to
questions 23 above.

In transactions where notarization is not
mandatory, it is generally possible to
remotely/digitally sign documents and
exchange digital copies and signature
pages.
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G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

After the rather quite 2023 for the German
M&A market due to increased interest

rates and difficulty to find funding for
transactions, 2024 has witnessed some
increased M&A activity, but more in the
venture capital market. W&I insurance
market has been developing for the last few
years and it has become part of many M&A
transactions, which is expected to continue,
at least in the short term.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

The deal numbers increased in 2024
compared to 2023, but remained rather
low compared to previous years. With the
more decreasing interest rates and more
available funding, especially in the VC
sector, more increase in deal numbers is
expected.
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A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

Gibraltar is a common law jurisdiction
based on the British legal system but
unlike Great Britain, however, Gibraltar

has a constitution. In the absence of any
Gibraltar authority on any particular matter,
English and Commonwealth case law is
highly persuasive in Gibraltar and is usually
followed, however, as they may concern
the interpretation of different statutory
provisions, any such English common

law decisions cannot be expressed to be
binding.

The key rules and laws relevant to
companies in Gibraltar are largely
dependent on firstly identifying whether
the nature of the relevant transaction is:
(i) private; (ii) public; and/or (iii) involves
a Gibraltar regulated activity. Generally
speaking, all matters will be subject to

the Companies Act 2014 (“Companies
Act”). However, to the extent that any
transaction is being pursued in relation to
a Gibraltar company which is publicly listed
on a regulated market, the corresponding
rules and regulations governing such
regulated market will also need to be
adhered to (e.g., an M&A transaction
involving a Gibraltar target company which
is listed on the London Stock Exchange

will need to comply with the City Code

on Takeovers and Mergers). Further, the
Financial Services Act 2019 (together with
such applicable subsidiary legislation in
the form of industry specific regulations)
will apply in relation to transactions where
the target company and/or group is
carrying out a form of licensable activity as
regulated by the Gibraltar Financial Services
Commission.

The key regulatory authority in Gibraltar
is the Gibraltar Financial Services
Commission, although depending on
the nature and process of the applicable
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transaction, each of the Supreme Court of
Gibraltar, the Gibraltar Companies Registry
and Gibraltar Income Tax authorities may
also feature.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

Companies

The Companies Act allows for the
incorporation of both private companies
and public companies.

A private company under Gibraltar law is a
company that restricts the right to transfer
its shares and does not offer its shares to
the public. Four types of private companies
may be incorporated under the Companies
Act s 4(2), namely:

(a) acompany limited by shares;

(b) a company limited by guarantee and
having a share capital;

(c) acompany limited by guarantee and
not having a share capital; and

(d) an unlimited company with or without
a share capital.

A public company under Gibraltar law is a
company whose certificate of incorporation
states that it is a public company, has

a share capital and meets the 2014
Companies Act’s requirement in terms of
share capital and net assets.

Two types of public companies may be
incorporated under the Companies Act s
4(1), namely:

(a) a company limited by shares; and
(b) a company limited by guarantee and

having a share capital.
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Partnerships

Gibraltar partnership law is outlined in
the Partnership Act where a partnership
may be created simply by execution of

a deed by all the partners concerned or
even by mutual verbal agreement. If the
partnership has a place of business within
Gibraltar, it must register the name under
which it carries on business with the local
authorities. Partnerships are viewed as
transparent entities for tax purposes and
therefore the profits or gains from the
partnership are attributed to the partners
for tax purposes. A partner is not liable for
the unpaid tax of another partner.

Limited Partnerships

The Limited Partnerships Act 2021 permits
the free association of partners, upon the
terms that the liability of partners is limited
to the amount contributed by them in cash
or property at the establishment of the
partnership. It allows limited partnerships
to make a one-time election whether or
not to have legal personality and it also
affords limited partners a statutory footing
on which to play an active role in the
affairs of the limited partnership in certain
permissible ways, including giving them
the ability to vote on permissible actions
pro-rata to their interests without vitiating
their limited liability.

Each limited partnership should have

at least one general partner who is
responsible for the management of the
business of the partnership and whose
liability is unlimited, and at least one limited
partner who does have limited liability

but is prevented from taking part in the
management of the partnership business
and has no power to bind the firm.

Limited Liability Partnerships

Limited liability partnerships (“LLPs")
may be incorporated under Gibraltar
law pursuant to the Limited Liability



Partnerships Act 2009. Unlike partnerships
or limited partnerships, LLPs are bodies
corporate with unlimited capacity, with
their respective members' liability being to
contribute to the LLPs assets in the event of
the LLP being wound up.

Foundations

A foundation is an entity with separate
legal personality that is able to hold and
deal with property in its own name as
absolute legal and beneficial owner, for
the specific purposes that are detailed in
its Foundation Charter. The purposes can
be very wide, with no obligation to be
charitable. The purposes can be “anything
capable of fulfilment’, but must not be
illegal, immoral, or contrary to public policy.
A foundation is initially established by its
“founder’, the person who contributes

the initial endowment or assets to the
foundation. The foundation is governed by
its foundation charter and corresponding
foundation rules, which detail the
purposes, beneficiaries, and guardian of
the foundation, as well as the rules on its
administration.

Trusts

As a common-law jurisdiction, Gibraltar
fully recognizes the concept of a trust, a
legal construct by means of which high
net worth individuals and their families
can structure their tax and succession
plans and these include corporate vehicles
such as discretionary trusts, private trust
companies, asset protection trust and
purpose trusts.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

There are generally no Gibraltar law
restrictions on foreign investments in
Gibraltar, subject to compliance with any
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employment requirements of general
application as well as any typical conditions
of the Gibraltar Financial Services
Commission for pursuing a prescribed
regulated activity (which could require e.g.,
physical presence or other requirements).

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

There are no exchange control restrictions,
as there is complete freedom to remit funds
into and out of Gibraltar and to convert
funds into other currencies. Gibraltar
companies and individuals may purchase
real and personal property in the world
without restriction.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

Subject to the wider agreement between
the UK and the EU over Gibraltar in
relation to Brexit, for the time being,
nationals of EU Member States have the
right to enter, live and work in Gibraltar
provided that they can demonstrate that
they have independent means or have

an offer of employment or are actively
seeking employment. Persons who are not
entitled to work in Gibraltar (i.e., non-EU
nationals) need to apply or have their
prospective employer apply for the issue
of a work permit before commencement of
employment.

C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?
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In both public and private companies, the
company'’s board of directors are the key
decision-making body. The directors must
have regard to their fiduciary duties, and
act in the best interests of the company as a
whole (essentially considering all interested
persons, including the company in itself, its
shareholders and third-party creditors).

More generally, directors’ duties are not
generally codified in Gibraltar statute but
by virtue of the common law’s application
in Gibraltar, directors are subject to certain
fiduciary duties, and which include: (i)

a duty to act in the best interests of the
company as a whole; (ii) a duty to exercise
a degree of skill and care that may be
reasonably expected from them; and

(iii) a duty to act for a proper purpose
(typically as more particularly set out in the
company'’s articles of association, which
ordinarily impose certain specific duties to
secure proper use of the powers bestowed
upon directors).

The articles of association of a Gibraltar
company dictate how the company is to
be managed and administered. Unless the
articles of association specifically restrict
the objects of the company, its objects are
unrestricted. Articles of association usually
provide for procedures regarding director
and shareholder meetings and resolutions,
for any restrictions on the ability of
shareholders to transfer shares and set out
the powers of the directors of the company.
The articles of association are often made
to measure to suit particular requirements
of a company’s shareholders.

7. What are the audit requirements in
corporate entities?

All Gibraltar companies must file accounts
each year in accordance with the relevant
accounting principles prescribed under
Gibraltar law. The size of the company

is the decisive factor, together with the
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prescribed criteria which is determinative
of the form of accounts each company is
required to file, which may range from, inter
alia, an abridged balance sheet to audited
financial statements. The accounts are to

be approved by the company’s board of
directors and/or at a general meeting of
shareholders, and subsequently filed at the
Companies Registry.

D. Shareholder Rights

8. What are the privileges that can
be granted to shareholders? In
particular, is it possible to grant
voting privileges to shareholders for
appointment of board members?

Shareholders do not owe fiduciary duties

to other shareholders, whether majority

or controlling shareholders, or otherwise.
Whilst minority shareholders do not, per se,
have any right to challenge the majority,
there are limited exceptions to this general
rule. These exceptions include a claim for
unfair prejudice, whereby a shareholder of
a company may apply to the court where
such member feels that the company’s
affairs are being, have been or are proposed
to be conducted in a manner that is unfairly
prejudicial to the interests of members.

If the court finds the application to be
successful, it can order the company to
refrain from doing any act complained

of, authorise civil proceedings, or make a
compulsory share purchase order.

9. Are there any specific statutory rights
available to minority shareholders
available in your jurisdiction?

Statute and common law provide, and
provisions of the articles of association

of a company may provide, a number of
protections to minority shareholders, and
the minority shareholders may petition the
Gibraltar courts for relief if they believe they
have been unfairly prejudiced.



10. Isit possible to impose restrictions
on share transfers under the
corporate documents (e.g., articles
of association or its equivalent in
your jurisdiction) of a company
incorporated in your jurisdiction?

A transfer of shares shall require to be
approved by board resolution of the target
entity and the making of corresponding
private and public updates to its register
of members. The transfer may also require
advance regulatory approval of the
Gibraltar Financial Services Commission
where a Gibraltar entity subject to its
regulation is directly or indirectly involved
or affected by the transfer.

Further terms, conditions and restrictions
can be stipulated with the articles of
association of the target entity.

11. Are there any specific concerns or
other considerations regarding the
composition, technical bankruptcy
and other insolvency cases in your
jurisdiction?

The law on insolvency is governed by the
Insolvency Act 2011 and it affords the
following possible options:

e With a Company Voluntary
Arrangement (CVA), a company is
able to approach its creditors in an
attempt to try to reach a compromise
arrangement. The arrangement may
be (for example) to repay them from
future profits, to repay the creditors
less interest or the directors may be
prepared to sell assets to repay the
creditors within a period of time.

e Administration is an insolvency process
that is designed to encourage the
restructuring and refinancing of a
company in order to avoid liquidation.
The administration procedure involves
the appointment of an administrator
who displaces the directors of the
company.
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e Fixed charge holders have the option
of appointing a receiver. Receivership
is a procedure whereby a receiver is
appointed by the court or under a
debenture or other debt instrument in
respect to a particular asset with the
aim of selling that asset to satisfy the
debt owed to the secured creditor.

e Administrative Receivership is a
procedure whereby an administrative
receiver is appointed by the holder of
a debenture or other instrument of the
company secured by a floating charge.
Similar to a receiver, the administrative
receiver takes control of the specific
assets charged under the floating
charge with the aim of selling these and
paying the secured creditor.

e Liquidation is a procedure whereby
a liquidator has custody and control
of the company’s assets. The purpose
of liquidation differs depending on
whether the liquidator has been
appointed by the members or by the
court as the purpose of a liquidator
appointed by the court is to recover
and realise a company’s assets and
where possible, distribute these or their
proceeds, amongst the creditors of the
company.

More generally, the Insolvency Act
penalises directors for engaging in
fraudulent trading and any act resulting in
a fraudulent preference of its creditors is
liable to be set aside together with unfair
preferences, undervalue transactions,
voidable floating charges, and extortionate
credit transactions all being void.

The Insolvency Act also introduced
insolvent trading. A director is guilty of
insolvent trading even if the director
honestly had no idea that the company
could not avoid going into insolvent
liquidation, A director guilty of such an
offence can face a disqualification order for
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up to ten years (as well as personal liability)
if he/she should have realised that the
company was going to become insolvent,
or if any other person in a similar position
would have realised that the company was
going to become insolvent.

E. Acquisition

12. Which methods are commonly used
to acquire a company, e.g., share
transfer, asset transfer, etc.?

The primary technique/legal means for
acquiring a company in Gibraltar is through
the purchase of a company’s issued share
capital, and which will ordinarily include
entry into a form of share purchase
agreement (with tailored representations,
warranties and undertakings), together
with a related instrument of transfer.

Less commonly used methods are asset
transfers and mergers.

13. What are the advantages and
disadvantages of a share purchase
as opposed to other methods?

Some advantages are as follows:

e No need for re-valuations and retitles of
individual assets.

e Buyers can typically assume non-
assignable licenses and permits without
having to obtain specific consent.

e Simpler and more commonly used
than asset transfers that can be
covered under a single share purchase
agreement.

Some disadvantages are as follows:

e Allassets and liabilities are transferred
and at their carrying value with the
unwanted liabilities having to be dealt
with via separate agreements.

e For target entities that have employees,
the purchaser will inherit all employees
with particular consideration to be
given to the employees’statutory rights
under applicable legislation.
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14. What are the approvals and
consents typically required (e.g.,
corporate, regulatory, sector
based and third-party approvals)
for private acquisitions in your
jurisdiction?

Generally, transfers of shares require that an
instrument of transfer (e.g., stock transfer
form) is executed and delivered by the
relevant sellers and buyers to the directors
of the target company, that the directors
are not only satisfied with the same but
that they provide express approval to the
transfer and related updates, and with

the company secretary updating the
Register of Members and making certain
filings at Companies House, Gibraltar for

a prescribed filing fee in order to reflect

the transfer as a matter of public record.
The articles of association of the company
usually specify additional requirements,
which usually include (where the shares are
certificated) the delivery and cancellation
of relevant share certificates.

To the extent, the target entity is licensed
under the Gibraltar Financial Services
Commission, depending on the licensable
activity, relevant approvals, consents and/
or notifications are to be provided.

15. What are the regulatory
competition law requirements
applicable to private acquisitions in
your jurisdiction?

The Competition Act 2020 was introduced
into Gibraltar law effective 1 January 2021
and is the primary legislation governing
Gibraltar merger control. This Act
establishes the Gibraltar Competition and
Markets Authority (the “GCMA”) for the
purposes of certain mergers and affords it
various functions and powers — additionally,
it makes provision about competition

law and the abuse of dominant market
positions in Gibraltar.



Summarily, save in the cases of mergers and
other general exclusions, this Act prohibits
agreements or conduct of undertakings,
decisions by associations of undertakings
or concerted practices which may affect
trade within Gibraltar, and which aim or
have the effect of preventing, restricting

or distorting competition within Gibraltar,
or such that may amount to the abuse of

a dominant position if deemed to affect
trade within Gibraltar. Under the terms

of this Act, the GCMA has wide powers of
investigation, monitoring and enforcement
over aspects including transactional
arrangements, conduct, and mergers
which can raise competition law concerns
(and which include initial enforcement
orders on completed and/or anticipated
mergers, which are capable of preventing
parties from pursuing transactions and/or
mergers which integrate their businesses
pending prior resolution and approval by
the GCMA). This Act also provides authority
for GCMA investigation when there may be
cases of public interest.

16. Are there any specific rules
applicable for acquisition of public
companies in your jurisdiction?

The acquisition of shares in a publicly
traded company would firstly require
consideration and adherence to the
applicable rules and regulations of the
relevant regulated market on which

the shares of said public company are
being traded on. Furthermore, the
Gibraltar Companies Act 2014 permits the
acquisition of a publicly traded company by
undertaking a scheme or arrangement by
way of a merger. Alternatively, a share for
share exchange may also be pursued, or an
outright contractual sale and purchase of
shares may be pursued.

Further, and to the extent that the publicly
traded company carries out a form of
licensable activity in Gibraltar which is
regulated by the Gibraltar Financial Services
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Commission, the general provisions of

the Financial Services Act 2019 will also
need to be adhered to (together with

such applicable subsidiary legislation in

the form of industry specific regulations),
including but not limited to the obligation
of notifying the Gibraltar Finances Services
Commission of any acquisition of control, or
increased control, over a Gibraltar regulated
public company.

17. Is there a requirement to disclose
a deal, for instance to regulatory
authorities? Is it possible to keep a
deal confidential?

Other than in the case of transactions
directly or indirectly involving a Gibraltar
regulated entity (for which the Gibraltar
Financial Services Commission requires that
any bid be made public without delay and
the bidder is so required to inform them of
said bid at the first reasonable opportunity),
and absent any regulated market rules and
regulations (in the context of a public M&A
transaction directly or indirectly involving

a Gibraltar entity that is publicly listed

on a recognized stock exchange), or any
private contractual agreement (whether
pursuant to a Gibraltar entity’s articles of
association, under a shareholder agreement
or otherwise) there are generally no
Gibraltar law provisions stipulating at which
stage a target company is required to
disclose a deal. Ultimately, this is likely to be
negotiated and agreed upon by the parties
and will likely be driven by commercial
factors and the parties’ requirements.

Further, although there is no requirement
to do so at any stage of negotiation if

said arrangement requires court sanction
where a court hearing will be required, the
relevant disclosure is made to the court

of the intended arrangement and shall
become public at that stage. Similarly, the
directors of each of the public merging
companies must deliver a copy of the
draft terms to the Registrar which is then
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published in the Gazette at least 1 month
before the date of any meeting of that
company summoned for the purpose of
approving the scheme.

18. Can sellers be restricted from
shopping around during a
negotiation process? Is it possible
to include break fee or other
penalty clauses in acquisition
documents to procure deal
exclusivity?

Absent any regulated market rules and
regulations (in the context of a public
M&A transaction where the target entity

is a publicly listed Gibraltar company), or
restrictions or conditions stipulated by the
Gibraltar Financial Services Commission
(in the context of an M&A transaction
concerning a Gibraltar regulated entity),

there are generally no provisions inhibiting

a seller of a target company from seeking
to secure deal exclusivity. In the context
of private transactions, parties are broadly
free to negotiate and agree on whatever
exclusivity arrangements they may wish,
including but not limited to entering into
such applicable exclusivity agreements
and/or break fee arrangements.

19. What are the conditions precedent
in a typical acquisition document?
Is it common to have conditions to

closing such as no material adverse

change?

Although the conditions precedent may
differ on a case-by-case basis given the
relevant terms of each deal, the standard
ones are as follows:

e Corporate authorizations (board
resolutions, formalities certificate etc.);

e Share transfer forms;

e Legal opinions;

e Due diligence reports;

e Finance documentation (if the purchase

includes 3" party financing);
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e Purchase price funds flow documents/
structure;

e Latest filed accounts and tax
returns together with current dated
management accounts; and

e Itemized list of current assets and
liabilities.

Yes, it would be common to have

conditions to closing such as no material

adverse change in the body of the

acquisition documents together with

relevant representations and warranties.

20. What are the typical warranties
and limitations in acquisition
documents? Is it common to obtain
warranty insurance?

Although the representations and
warranties may differ on a case-by-case
basis given the relevant terms of each deal,
the standard ones are as follows:

e The selleris the legal and beneficial
owner of the relevant shares and has
the right to sell said shares free from
Encumbrances and have the capacity
to perform their obligations under the
acquisition documents;

e Therelevant parties to the acquisition
documents are validly organized and
existing and in relation to corporate
entities, they have the power and
authority to enter into the acquisition
documents and perform the obligations
thereunder; and

e The execution and the performance
of the acquisition document by the
relevant corporate entities have been
duly authorized by the company and
no further corporate action on the part
of the relevant corporate entities is
necessary to authorize the acquisition
documents and/or its performance.

Obtaining warranty insurance is not
generally common, particularly in



acquisition where the value may be
considered to be‘low’ However, the buyer
may insist on the seller taking out such an
insurance especially where the seller puts
forth assurances of inadequate value, or
where no third-party guarantor is available
to back the seller’s obligations in the case of
inaccuracy of the seller’s statements.

21. Isthere arequirement to seta
minimum pricing for shares of a
target company in an acquisition?

In a private transaction, the consideration
payable is a commercial matter for the
parties and in a public transactions, there
could be certain conditions as set by the
relevant stock exchange. When it comes
to regulated entities, depending on
specific percentages of voting rights being
acquired by a buyer or a buyer together
with any person acting in concert with a
buyer and as a means for protecting the
minority shareholders, an “equitable price”
is typically set.

22. What types of acquisition financing
are available for potential buyers in
your jurisdiction? Can a company
provide financial assistance to a
potential buyer of shares in the
target company?

All standard types of financing (i.e.,

loans etc.) are generally available for
potential buyers, however, pursuant to the
Companies Act, it shall not be lawful for a
public company or any of its subsidiaries
to give, whether directly or indirectly, and
whether by means of a loan, guarantee,
the provision of security or otherwise, any
financial assistance for the purpose of orin
connection with a purchase made or to be
made by any person of any shares in the
company. Nothing in the relevant section
shall be taken to prohibit (a) where the
lending of money is part of the ordinary
business of a company, the lending of
money by the company in the ordinary
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course of its business; (b) the provision by
a company, in accordance with any scheme
for the time being in force, of money for
the purchase by trustees of fully-paid
shares in the company to be held by or for
the benefit of employees of the company,
including any director holding a salaried
employment or office in the company; and
(c) the making by a company of loans to
persons, other than directors, bona fide in
the employment of the company with a
view to enabling those persons to purchase
fully-paid shares in the company to be

held by themselves by way of beneficial
ownership.

In relation to private companies (and

if requlated, may have additional
requirements), the Companies Act does
not generally prohibit a private company
from giving financial assistance in a case
where the acquisition of the shares in
question was an acquisition of shares

in the company or, if it is a subsidiary of
another private company, in that other
company. The relevant legislation provides
further conditions and procedural aspects
which must be adhered to in order for a
private company to avail itself of the same.
Directors must also consider the company’s
articles of association, their fiduciary duties
and corporate benefit when weighing up
this option.

23. What are the formalities and
procedures for share transfers and
how is a share transfer perfected?

Generally, transfers of shares require

that an instrument of transfer (e.g., stock
transfer form) is executed and delivered to
the directors of the target company, that
the directors are not only satisfied with
the same but that they provide express
approval to the transfer and related
updates, and with the company secretary
updating the Register of Members and
making certain filings at Companies House,
Gibraltar for a prescribed filing fee in
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order to reflect the transfer as a matter of
public record. The articles of association

of the company usually specify additional
requirements, which usually include (where
the shares are certificated) the delivery and
cancellation of relevant share certificates.

There are no registration, stamp,
documentary or any similar taxes or

duties of any kind payable in Gibraltar in
connection with the transfers of shares
(unless the shares in question relate to real
property situated in Gibraltar). Stamp duty
is however payable on an increase of share
capital in the fixed nominal amount of
GBP10.00.

24, Are there any incentives (such
as tax exemptions) available for
acquisitions in your jurisdiction?

Although no specific incentives are
available for acquisitions in Gibraltar,
companies are taxed on profits accrued in
or derived from Gibraltar (i.e., a territorial
basis of taxation). In case of companies
licensed and regulated in Gibraltar, the
profits are deemed to accrue in and derive
from Gibraltar, except for activities carried
on or outside Gibraltar by a branch or
permanent establishment.

Companies are taxed at a rate of 15% in
regard to accounting periods commencing
after 20 July 2021. However, energy and
utility providers have to pay tax at a rate of
20%.

Gibraltar does not levy any tax on VAT,
capital gains, accumulated profits, gifts,
wealth and/or estate duty. A company
registered in Gibraltar that receives royalties
to it from another company is chargeable
to Gibraltar tax at a rate of 12.5%.

The following are exempt from tax:

(a) dividends paid by a company ordinarily
resident in Gibraltar to a company;

(b) dividends paid by a company the shares
of which are quoted on a Recognised
Stock Exchange;
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(c) interest paid by a bank, building society
or other financial services institution
licensed to take deposits under the
Financial Services (Banking) Act or
equivalent legislation in any other
jurisdiction;

(d) income derived from a friendly
society, sporting club, or ecclesiastical,
charitable, or educational institution or
trust of a public character;

(e) the gains or profits derived by a non-
resident owner, charterer or operator
of ships or aircraft for the carriage of
passengers or cargo to or from Gibraltar
in any ship or aircraft owned, chartered,
or operated by them;

(f) medical insurance premiums paid by
an employer to an approved scheme on
behalf of employees up to an amount
of £3,000 for individuals taxed under
the Gross Income Based system, and
£5,395 for individuals taxed under the
Allowance Based system;

benefits in kind to an annual value of
£250 per employee;

Q
Q

income from debentures issued

by a company the shares of which

are quoted on a Recognised Stock
Exchange, including debenture stock,
loan stock, bonds, certificates of deposit
and any other instruments creating or
acknowledging indebtedness including
bills of exchange accepted by a banker
other than instruments included in (j)
below;

(h

=

(i) income from loan stock, bonds,
and other instruments creating or
acknowledging indebtedness issued by
or on behalf of a government, a local or
public authority;

(j) income from units in a collective
investment scheme which is marketed
and available to the general public,
including shares in or securities of an
open-ended investment company;



(k) income from rights to and interests in
anything falling within (a) to (k) above;
and

(I) adividend paid out of the profits or
gains of a company which has profits
or gains on which the company is not
liable to pay tax by virtue of (a) to (1)
above to the extent of the amount
of the dividend represented by the
proportion which the amount of the
income not liable to tax by virtue of
(a) to (l) above bears to the entire
income of the company for the year of
assessment.

F. Enforceability

25. Can acquisition documents be
executed in a foreign language?

Yes, it is common and standard market
practice for these to be in the English
language. Further, any documents that
require to be submitted to any authority
(i.e., the Gibraltar Financial Services
Commission, the Companies Registry etc.)
must be in English (or append a certified
English translation).

26. Can acquisition documents be
governed by a foreign law?

Notwithstanding that any governing law
may be used, typically Gibraltar law is used
on Gibraltar situs acquisitions. Further,
with Gibraltar law being a common law
jurisdiction and as such English law being
persuasive, it is common to see English law
agreements being used.

27. Are arbitration clauses legally
permissible or generally included in
acquisition documents?

Arbitration clauses are legally permissible
and are generally included in acquisition
documents with an independent arbitrator
to be appointed as mutually agreed by the
relevant parties but where the disputing
parties cannot reach an agreement as
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to the identity of an Arbitrator then
the arbitrator can be appointed by
the Chairperson of the Gibraltar Bar
Association.

28. Are there any specific formalities
for the execution of acquisition
documents? Is it possible to
remotely/digitally sign documents?

Gibraltar law provides for documents
and/or deeds to be signed by a Gibraltar
company either by a director in the
presence of a witness, two authorized
signatories or a director and the company
secretary. For parties to the agreement
which are not Gibraltar corporate entities,
then applicable binding jurisdictional
provisions are to apply. Further, Gibraltar
law does generally provide for documents
to be signed remotely/digitally but specific
attention is to be given on a case by case
basis to ensure conformity with relevant
practices.

G. Trends and Projections

29. What are the main current trends in
M&A in your jurisdiction?

Other than in limited areas where Gibraltar
has prominent activity, such as online
gaming (where it is a market leader),
insurance (primarily UK-facing, with one
in five cars in the UK presently covered
by Gibraltar insurers) and more recently
fintech (where it has pioneered the
provision and continuing development
of a regulatory framework), Gibraltar has
not traditionally been a primary M&A
jurisdiction, with most activity involving
mergers or acquisitions of large multi-
national groups of which a Gibco forms
part (sometimes as the target entity but
typically as an indirect subsidiary).

However, (i) the continuing negotiations
by way of agreeing on the precise form
of treaty intended to seek to provide

for an arc of shared prosperity between
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Gibraltar and the nearby Spanish hinterland
following an in principle agreement
revealed on 31 December 2020 by way of
a proposed framework for said UK-EU legal
instrument setting out Gibraltar’s future
relationship with the EU, allowing steps to
be taken to eradicate the physical border
between Gibraltar and Spain through

the application of certain aspects of the
Schengen acquis in Gibraltar (including
but not limited, to those extending

to the enhanced movement of goods

and people), (i) Gibraltar and the UK'’s
agreeing of a temporary (expected to
become permanent in 2024) permissions
framework affording to continue post-
Brexit market access to a wide range of
licensed financial services firms to passport
their services to - and from - each other
(and which is already beginning to bear
fruit in terms of influx of UK-facing financial
services operations to Gibraltar), (iii) latent
effects of the Covid-19 pandemic on the
market in terms of consolidation of larger
players (including by way of acquisition

of smaller groups), and (iv) Gibraltar’s
recent re-vamping of its funds and limited
partnership legislation to make this more
practical and attractive, each of the above
against the wider backdrop of a new-
found relative freedom from some of the
restrictions and ‘red-tape’ that its hitherto
fully-blown EU membership required,
including allowing for a more bespoke and
adaptive regulatory approach (with our
regulator attuned to the developing and
often different needs by way of protection
of customers and operators alike in each
of the key areas where Gibraltar's market
standing exceeds its size), is leading to
substantial growth in the Gibraltar M&A
market. In particular, the established
gaming, insurance and fintech sectors
have been very active, with a number of
high profile mergers and acquisitions of
groups with prominent Gibraltar operating
companies within their structures — we

are also seeing this growth of activity
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with respect to wider financial services (as
Gibraltar continues to work on getting its
message across regarding its viability as a
gateway to the UK, including for EU firms
facing the loss of automatic passporting
rights into the UK previously available, as
well as of the attractiveness of its general
offering as a compliant yet business-
friendly, quick to market, common law,
‘right touch’regulated jurisdiction levying
tax on a primarily territorial basis), and
which is contributing to various relocations
of individuals and firms to Gibraltar, and
some of whom are finding themselves
included as targets in the wider increase
of M&A activity that has ensued by way
of emergence from recentCovid-19
transactional stagnation.

30. Are any significant development
or change expected in the near
future in relation to M&A in your
jurisdiction?

The most significant development or
changes expected in the near future will
be: (i) the precise form of the Schengen-
style treaty governing Gibraltar’s future
relationship with the EU and the mutual
benefits this may afford in terms of
fluidity of particular goods and people in
Gibraltar, the nearby Spanish hinterland
and wider Schengen area beyond that;
(ii) the continuing UK-Gibraltar post-
Brexit financial services mutual market
access regime; and (iii) global trends and
developments in both the corporate and
tax space (including by way of latent effect
of the Covid-19 pandemic, how and by
whom OECD Pillar 1 and 2 tax aspects are
ultimately implemented and enforced, as
well as consolidation of the crypto market
into fewer, larger more comprehensively
governed and regulated including by our
Gibraltar Financial Services Commission
in Gibraltar players given recent market
challenges and difficulties encountered
by existing limited levels of regulation
globally).
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GREECE

ZEPOS & YANNOPOULOS

Paris Tzoumas
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Diana Tsourapa
Partner

A. General

1. What is the main legal framework
applicable to companies in your
jurisdiction?

The key corporate law provisions applicable
to companies in Greece are the following:

= Law 4548/2018 on Sociétés Anonymes,
i.e., the Greek Stock Corporations
(Anonymi Eteria or AE);

= Law 3190/1955 on Limited Liability
Companies (Eteria Periorismenis Efthinis
or EPE);

= Law 4072/2012 on Private Companies
(Idiotiki Kefaleouchiki Eteria or IKE),
General Partnerships (Omorrythmi
Eteria or OE), and Limited Partnerships
(Eterorrythmi Eteria or EE).

Nadia Axioti
Senior Associate
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Senior Associate
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Specifically, regarding the M&A field,
Greece does not have a dedicated M&A
legal framework. Any private M&A activity
is subject to the general corporate law
provisions regulating the form of the
relevant legal entity, as laid down above,
as well as applicable civil, commercial and
criminal law provisions and the respective
tax rules. In this respect, the key pieces of
legislation are:

= Law 4548/2018 on Sociétés Anonymes,
Law 4072/2012 on Private Companies
and Law 3190/1955 on Limited Liability
Companies regarding corporate
matters;

= The Greek Competition Act (Law
3959/2011) and Council Regulation (EC)
No 139/2004 regarding merger control
aspects;

= Law 4601/2019 on Corporate
Transformations;

225



Global Mergers & Acquisitions Guide 2025

= The relevant provisions of the Geek
Civil Code as regards contractual
matters, provided the parties opt for
Greek law as the governing law of the
transactional agreements; and

= Law 3777/2009 on Cross-Border
Mergers of Capital Companies, which
will be shortly replaced by the newly
passed Bill on Cross-Border Corporate
Transformations transposing Directive
(EU) 2019/2121 as regards cross-border
conversions, mergers and divisions into
Greek law.

2. What are the most common types
of corporate entities (e.g., joint
stock companies, limited liability
companies, etc.) used in your
jurisdiction? What are the main
differences between them (including
but not limited to with regard to the
shareholders’ liability)?

As mentioned under Question 1 above, the
most common types of corporate entities in
Greece are:

= the stock corporation (“AE");

= the limited liability company (“EPE");
= the private company (“IKE");

= the general partnership (“OE"); and
= the limited partnership (“EE").

The following brief description of the key
features of each corporate entity will also
bring light to their main differences:

Anonymi Eteria

The AE is the equivalent of a Société
Anonyme, namely, a stock company. Law
4548/2018 governing the AE, provides that
the liability of shareholders is limited to the
amount of their shareholding participation,
i.e., their contribution to the share capital,
which is divided into and represented by
shares of stock. The AE may issue different
classes of shares (common and preferred),
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which may only be registered shares, while
the AE is the only corporate vehicle that can
issue bond loans. Incorporation requires

at least one of the shareholders - either a
natural or a legal person - to obtain a Greek
tax registration number (“AFM").

The lawful formation of an AE is subject

to a minimum capital requirement of

EUR 25,000 which must be fully paid-up
within 2 (two) months as of the effective
date of AE’s incorporation, unless partial
repayment is permitted. Contributions in
the AE are of a capital nature, although
payment may take place either in cash or
in kind, i.e., by contribution of other assets
(including intangibles). To be noted that
the option of payment in assets triggers a
valuation procedure, completion of which
requires the conditions of Article 17 of Law
4548/2018 to be met. In particular, there
are requirements for evaluation reports that
shall certify the value of the contributions
in kind, which shall be composed by 2
(two) chartered auditors-accountants or an
audit firm or, as the case may be, by 2 (two)
independent certified valuators, and which
must include all information expressly
provided under Law 4548/2018. However,
without prejudice to the aforementioned,
in the event of share capital carried out by
means of contribution in kind, the valuation
procedure may be shortened or even
waived in certain circumstances, when the
provisions of Article 18 of Law 4548/2018
may apply.

The AE is generally considered the
most appropriate form for large multi-
stakeholder businesses and may be
privately held or publicly traded.

Limited Liability Company

The EPE is governed by Law 3190/1955, as
amended and in force. As a general rule,
the liability of the partners is limited to the
amount of their contributions. However,
such liability is joint and several until
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the due formation of the company upon
completion of the publication formalities
before the General Commercial Registry
take place. It should be noted that the
establishment of a single-partner EPE is
invalid if:

= the sole partner (individual or legal
entity) is the sole partner of another
single-partner EPE; or

= the sole partner of the single-partner
EPE is another single-partner EPE.

Additionally, foreign entities and foreign
individuals must be registered with

the competent Greek fiscal authorities

and obtain an AFM in order to become
partners in an EPE. The due formation of
an EPE is not subject to a minimum capital
requirement. Therefore, the partners may
freely determine the amount of capital to
be contributed. Contributions in an EPE are
of a capital nature, although payment may
take place either in cash or in kind. It is to
be noted also that each company part must
have a nominal value of at least EUR 1,00.

The EPE constitutes the common vehicle for
small and medium-sized businesses since

it combines features of a partnership and a
corporation.

Private Company

The IKE is governed by Law 4072/2012, as
amended and in force. As a general rule, an
IKE is solely responsible for any and all its
liabilities, without joint liability on behalf
of its partners. It may be established by 1
(one) or more natural or legal persons or
be incorporated as (and later become) a
single-member company. Moreover, foreign
entities and foreign individuals must be
registered with the competent Greek fiscal
authorities and obtain an AFM in order to
be partners of an IKE.

The due formation of an IKE is not subject
to a minimum capital requirement. It is
worth noting that the IKE's capital may

even amount to EUR 0. In light of this,
contributions to an IKE's capital can be
made either through capital contributions
(meaning contributions in cash or in
kind), non-capital contributions (e.g., an
employment relationship, know-how or
other goods which are not of a monetary
nature) or contributions of guarantee
(namely the undertaking of liability for
company debts vis-a-vis third parties).

An IKE is often the most cost-efficient form
and offers such a flexible structure that it

has become increasingly popular in recent
years (especially with start-up businesses).

General Partnership

The OE is governed by Law 4072/2012, as in
force. It constitutes a partnership in which
all partners are liable, jointly and severally,
for the partnership debts.

Such a business type is very flexible and
requires minimum costs for establishment
and legal compliance, yet entails a serious
risk for the partners, as they are subject to
unlimited personal liability for corporate
debts. All partners of an OE qualify as
“merchants’, by operation of law, solely

on the basis of their participation in an OE
(derivative commerciality of the partners).
The bankruptcy of the legal entity of the OE
results ipso facto in the parallel bankruptcy
of its partners. The OE is therefore most
used for small family businesses. There are
no minimum capital restrictions for due
formation of an OE.

Limited Partnership

The EE is also regulated by Law 4072/2012,
as in force. An EE is a partnership with 1
(one) or more general partners and 1 (one)
or more limited partners. Specifically, an EE
cannot exist without at least 1 (one) general
partner. Should the general partner cease
to participate for any reason whatsoever,
such partner must be replaced in due
course, otherwise the partnership will be
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dissolved. Conversely, if the EE has 1 (one)
limited partner and such limited partner
ceases to participate in the EE in any way,
the partnership may continue trading in the
form of an OE.

The general partners in an EE have
unlimited personal liability, whereas the
limited partners have limited liability up to
the amount of their contribution. General
partners are fully liable for any of the EE’s
debts jointly and severally with the latter.
Thus, any third party may seek settlement
of any of its claims against the EE from a
general partner, without being obliged to
firstly turn against the partnership itself.

A limited partner may be held fully liable
for the EE’s debts solely If their name is
included in the partnership’s corporate
name and the debtor in question is not
aware that they are a limited partner. There
are no minimum capital restrictions for the
due formation of an EE.

B. Foreign Investment

3. Are there any restrictions on foreign
investors incorporating or acquiring
the shares of a company in your
jurisdiction?

Generally, foreign investments do not
require approval from Greek authorities,
except for certain restrictions on foreign
investments involving real estate
occupation or ownership in border regions
and on certain islands, with regard to
national security considerations.

More specifically, non-EU/European

Free Trade Association individuals or

legal entities may not proceed with any
transaction in which a contractual right or
arightin rem is granted in their favor, or
such individuals or legal entities may not
acquire shares of companies (irrespective
of the companies’ legal forms) that own
real estate property located in certain
border regions of Greece prescribed by
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Article 24 of Law 1892/1990, as amended
and in force, without the prior approval
from the competent decentralized
administration office which shall lift the
relevant restrictions upon the interested
parties’filing of a lawful petition to that
end. Another example is Legislative Decree
210/1973, which allows special approval of
contracts for the transfer to foreign (natural
or legal) persons or for the use/exploitation
of mining rights by such persons.

Additionally, industry specific legal
framework shall also apply for share
acquisitions that exceed minimum
thresholds in certain sensitive industries
including banking, telecommunications
and media, gaming, investment
management, insurance etc.

4. Are there any foreign exchange
restrictions or conditions applicable
to companies such as restrictions to
foreign currency shareholder loans?

No. There are currently no foreign exchange
restrictions applicable to Greek corporate
entities.

5. Are there any specific considerations
for employment of foreign
employees in companies
incorporated in your jurisdiction?

The Greek Immigration Code operates

on a numerus clausus basis, meaning that
provides for specific types of residence
permits the requirements of which have to
be met by the individual in order for him/
her to be entitled to its acquisition. In this
respect, the entrance of the third-country
nationals to Greece for working purposes
is subject to certain requirements (e.g.,
issuance of a visa and or obtainment of a
residence permit) that have to be followed
by the individuals themselves and their
employers.

The appropriate type of visa or residence
permit depends on a number of factors



related to the employment relationship
(direct employment, secondment,
teleworking etc.), the job position, the
employee’s specialty (highly qualified,
managerial, trainee, etc.), the employer’s
status (Greek entity, Greek branch, Intra-
Company transfer, EU based company,
specific legal framework entity, etc.),

the length of employment and more,
depending on the characteristics of each
case. In general, almost all work-related
Greek residence permits are valid for a

3 (three)-year period with the option of
further renewals.

After determining the suitable type of
work permit, the applicant must gather the
supporting documentation and submit the
application with the relevant documents
at the competent Greek Consulate of his/
her permanent residence abroad. Upon the
submission of a complete application file
at the Greek Consulate, in principle within
10 (ten) to 15 days, the Consulate will

issue the required Visa D, in order for the
third-country national to enter Greece with
the purpose of obtaining the respective
residence permit.

Shortly after his/her entry into Greece,

the third-country national must proceed

to the filing of the application for his/

her residence permit and then receive

an interim residence permit which will

be valid up to the issuance of the Greek
residence permit. Said document will
entitle him/her to lawfully reside and work
in Greece. However, said document does
not constitute a resident permit thus is not
a travel document permitting the travel and
stay in the Schengen Area. At a later stage,
the competent immigration authority will
set an appointment for the provision of his/
her biometric information (i.e., fingerprints
and signature specimen) and then, upon
review of the full file, issue the applicable
residence permit card.
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C. Corporate Governance

6. What are the standard management
structures (e.g., general assembly,
board of directors, etc.) in a corporate
entity governed in your jurisdiction
and the key liability issues relating
to these (e.g., liability of the board
members and managers)?

The management structures found in the
most common legal entities are:

= the General Meeting of Shareholders
(“GM");

= the meeting of partners for EPEs and
IKEs;

= the board of directors (“BoD” or
“Administrative Body");

= the board of administrator/s for EPEs
and IKEs; or

= the sole director/administrator for small
AEs.

Greece follows the one-tier governance
model. The typical governing body in
Greece is the BoD/Administrative Body. In
AEs the BoD consists of at least 3 (three)
members and not more than 15 (the
exact number is determined by the GM
or the articles of incorporation), while
the administrative body in EPEs and IKEs
consists of 1 (one) or more administrators
acting either separately or jointly.

Micro and small AEs have the right to
appoint a sole director/administrator
instead of a board of directors, but this is
not applicable to medium, large and listed
companies. The classification of companies
as “micro’, “small’, “medium” and “large” is
based on quantitative criteria, provided for
under Law 4308/2014 on Greek Accounting
Principles. The sole director/administrator
must always be an individual and the rules
governing the BoD apply accordingly.
Large and medium-sized companies, or
companies with shares admitted to trading
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on a regulated market may not appoint a
single-member board.

The administrative body’s duty is to
manage the company and represent it both
judicially and out of court (in its relations
with third parties). The administrative body,
in general, is competent to administer

the company’s assets and perform the
object of the company’s activity, within

the limits of the law save for reserved
matters to be decided at the level of

the GM. The administrative body may
delegate the powers of management and
representation of the company to 1 (one) or
more persons — members or non-members
—if this is permitted under the articles of
incorporation. The articles of incorporation
may also authorise the administrative

body or require the administrative body to
entrust internal control to 1 (one) or more
non-members. Additionally, following

a respective provision in the articles of
incorporation or a resolution by the BoD,
AEs may also elect an executive committee
to which certain powers or functions of

the BoD may be delegated. The executive
committee’s composition, responsibilities,
tasks and manner of decision-making, as
well as any matter relating to its operation,
shall be governed by the articles of
incorporation or the resolution of the BoD
that elected the committee.

The Hellenic Federation of Enterprises

has also issued the Code of Corporate
Governance (CGC), which is not mandatory
for companies but rather constitute “soft
law”. The code provides that companies
admitted to a regulated market should,

in addition to the BoD, establish an audit
committee to audit financial information,
operate the internal audit of the company
efficiently, handle risk management and
audit the independence and objectivity of
the auditors of the company.
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The BoD therefore operates through
various separate committees (e.g., audit,
remuneration and nomination committees)
in public companies, which also have:

= aninternal audit unit;
= ashareholders’relations unit; and
= acorporate announcements unit.

The GM in AE and the meeting of partners
in EPE and IKE, are a company’s supreme
governing body and the only competent
body to resolve on certain material

issues set forth in the law and the articles
of incorporation (i.e., amendment of

the articles of association, increase or
reduction of the company’s share capital
in AE, election of BoD members etc.). Its
resolutions are binding on the BoD and
managers as well as on all shareholders of
the company including those absent or
dissenting.

Key liability issues of the administrative
body and managers

BoD members and administrators have 2
(two) fiduciary duties towards the company
when managing its affairs, namely:

= aduty of loyalty (to promote the
company’s best interests, accomplish
the company’s objectives and omit
actions that could be harmful to the
company’s interests); and

= aduty of care (to abide by their
obligations provided in the law, the
company’s Articles of Incorporation and
the resolutions of the GM).

As a general rule, under Greek law, a

BoD member is liable only vis-a-vis the
company for any default (either willful
misconduct or negligence, including slight
negligence), namely any act or omission
that took place during the management of
corporate affairs that was harmful to the
company. This liability shall not exist if the
BoD member proves that they showed the



diligence of a prudent director operating
in similar circumstances and thus met the
requirements of the “business judgment
rule”in the performance of their duties,
taking into consideration their particular
skills and capacities, their respective
position and/or the duties that were
assigned to them.

Liability does not exist, under the “business
judgment rule” test, where acts or
omissions:

= were performed on the basis of a lawful
GM resolution; or

= constitute a reasonable business
decision, which was reached in good
faith in order to further the corporate
interest, based on sufficient information
available at the time.

It should be noted that, with respect to the
aforementioned fiduciary duties, liability
and exemption therefrom also apply to
third persons (non-BoD members) who
have been assigned representation and/
or managerial powers by the BoD. Breach
of the BoD members’ fiduciary duties

may trigger a legal action brought by the
company against them. The company’s
claims are time-barred 3 (three) years after
the act or omission.

A BoD member’s liability vis-a-vis third
parties may be on the basis of tort if it is
established that an illegal act or omission
has a direct causal link with damage
sustained by the third party, including
moral damages. This liability may apply
where the company’s suppliers, employees,
shareholders or the Greek state are
concerned.

Furthermore, directors and managers
may be personally held liable under

tax and social security legislation. Such
liability extends to personal assets of the
directors and managers. Directors and
managers may also be held liable for
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certain criminal offences provided for

by law. Monetary fines (and/or, in some
cases, even imprisonment) are triggered
for BoD members who fail to comply
with obligations imposed by the law with
respect to various issues, such as making
false statements to the public about the
registration and payment of share capital.

7. What are the audit requirements in
corporate entities?

Law 4308/2014 on Greek Accounting
Principles as in force, provides for the
mandatory audit of the annual and
consolidated financial statements of
medium sized and large private AEs,
drafted by the BoD, by external chartered
auditors or auditing firms which are elected
by the company’s GM during the fiscal year
in question to that end. Conversely, public
AEs listed on a regulated market are also
obliged to have an additional internal audit
unit which operates in accordance with
relevant applicable provisions.

D. Shareholder Rights

8. What are the privileges tha